
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

PARKERSBURG DIVISION

CSS, INC., et al.,

Plaintiffs,

v. CIVIL ACTION NO.  6:07-cv-00505

FIBERNET, L.L.C.,

Defendant.

ORDER

Pending before the Court is the plaintiffs’ Motion to Remand [Docket 24] and Motion to

Stay Briefing and Decision on Defendant’s Motion to Dismiss and Motion for Summary

Judgment [Docket 23].  The defendant removed this action pursuant to 28 U.S.C. §§ 1331, 1441,

and 1446, asserting that this Court has federal question jurisdiction because the claims made by

the plaintiff “would violate FiberNet’s federal tariff approved by the Federal Communications

Commission.”  For the following reasons, the Court DENIES the plaintiffs’ Motion to Remand

and Motion to Stay Briefing and Decision.  

I. Background

The plaintiffs are customers of the defendant, FiberNet, L.L.C., a West Virginia

Corporation that provides telecommunication products and services to residents and businesses

in West Virginia.  The plaintiffs allege that the telecommunication services purchased by them

from FiberNet became inoperable for several days resulting in an interruption of service, loss of

business and/or business opportunities and other damages.  The plaintiffs originally filed this
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action in the Circuit Court of Wood County, West Virginia, alleging breach of contract, fraud,

and negligence. The defendants removed the action to this Court asserting that this Court has

federal question jurisdiction because “the relief which plaintiffs seek is prohibited, in whole or in

part, by the force and effect of [FiberNet’s] federal tariff.” (Notice of Removal 2.)

The plaintiff challenges the removal of this case from the state court alleging that the

defendant removed the case “based upon conclusory allegations of federal jurisdiction that are

facially insufficient to sustain jurisdiction.” (Mem. Supp. Mot. Remand 1.)  The defendant’s

basis for removal is that the defendant filed a federal tariff that, pursuant to the filed tariff

doctrine, carries the force and effect of federal law, and that the “action of the subject plaintiffs

seeking damages from FiberNet is in violation of federal law and is therefore prohibited.” 

(Notice of Removal 2.)  

II. Standard of Review

In order to be sufficient, the notice of removal must contain “a short and plain statement

of the grounds for removal.”  28 U.S.C. § 1446.  This Court has recognized that “[t]his standard

is coextensive with the liberal approach of Rule 8(a), Federal Rules of Civil Procedure.”  W. Va.

ex rel. McGraw v. Minn. Mining and Mfg. Co., 354 F. Supp. 2d 660, 668 (S.D. W. Va. 2005). 

Even with this liberal approach “[a] certain level of specificity . . . is yet required of defendants

removing to federal court.”  Id.  “[T]here is no question that the notice must make the basis for

the federal court's exercise of removal jurisdiction clear and contain enough information so that

the district judge can determine whether removal jurisdiction exists.”  Id. (citing 14C Charles A.

Wright, Arthur R. Miller & Edward C. Cooper , Federal Practice & Procedure § 3733 (3d

ed.1998)).  
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A civil action may be removed to a federal district court if it is an action over which the

district court would have had original jurisdiction.  28 U.S.C. § 1441(b).  The defendant sought

removal of this action pursuant to 28 U.S.C. § 1441(b) which provides: “Any civil action of

which the district courts have original jurisdiction founded on a claim or right arising under the

Constitution, treaties or laws of the United States shall be removable without regard to the

citizenship or residence of the parties.”  An action arises under the laws of the United States for

purposes of § 1331 if the federal claim appears on the face of a well-pleaded complaint. 

Caterpillar, Inc. v. Williams, 482 U.S. 386 (1987).

As the party invoking federal jurisdiction, the defendant bears the burden of

demonstrating the existence of federal subject matter jurisdiction.  Dixon v. Coburg Dairy, Inc.,

369 F.3d 811, 816 (4th Cir. 2004).  The Fourth Circuit has recognized that courts are “obliged to

narrowly interpret removal jurisdiction because the removal of proceedings from state courts

raises ‘significant federalism concerns.’”  Sonoco Prod. Co. v. Physicians Health Plan, Inc. 338

F.3d 366, 370 (4th Cir. 2003) (quoting Mulcahey v. Columbia Organic Chems. Co., 29 F.3d 148,

151 (4th Cir. 1994)).  Therefore, if “federal jurisdiction is doubtful, a remand is necessary.” 

Mulcahey, 29 F.3d at 151.

When the plaintiff asserts a cause of action based on state law, “the lower federal courts

possess jurisdiction to hear ‘only those cases in which a well-pleaded complaint establishes . . .

that the plaintiff’s right to relief necessarily depends on resolution of a substantial question of

federal law.’” Bryan v. Bellsouth Commc’ns, 377 F.3d 424, 428-29 (4th Cir. 2004) (quoting

Franchise Tax Bd. v. Constr. Laborers Vacation Trust, 463 U.S. 1, 27-28 (1983)).  Thus, a

plaintiff may avoid removal to federal court, and federal jurisdiction, by relying exclusively on
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state law.  Caterpillar, 482 U.S. at 392.  The court may, however, “look behind the complaint to

determine whether the  plaintiff is attempting to conceal the federal nature of its claim.” 

Maryland v. Philip Morris, Inc., 934 F. Supp. 173, 175 (D. Md. 1996).  Thus, even when the

plaintiff’s complaint on its face presents no federal question, the court may exercise jurisdiction

if the “plaintiff’s right to relief necessarily depends on resolution of a substantial question of

federal law.”  Verizon Md., Inc. v. Global NAPS, Inc., 377 F.3d 355, 389 (4th Cir. 2004) (citing

Franchise Tax Bd., 463 U.S. at 27-28).

III. Analysis

A. Sufficiency of the Notice of Removal

The plaintiffs allege that the defendant’s notice of removal fails to state grounds for

removal with sufficient particularity.  (Mem. Supp. Mot. Remand 2.)  The plaintiffs argue that

their complaint presents no federal questions and the defendant’s notice of removal fails to

identify the tariff or explain how the plaintiffs’ claims violate the tariff.  (Pl’s Reply 3-4.)  The

defendant contends that the plaintiffs’ action is in violation of federal law because the plaintiffs’

claims are “prohibited, in whole or in part, by the force and effect of [FiberNet’s] federal tariff.”

(Notice of Removal 2.)  

To be sufficient, the defendant’s notice of removal must contain enough information so

that the court can determine whether removal jurisdiction exists.  The defendant removes this

action based on federal question jurisdiction.  (Notice of Removal 2.)  The notice of removal

states that the defendant has a federal tariff, that the tariff, under the filed tariff doctrine, has the

force and effect of federal law, and that the plaintiffs’ action is in violation of that tariff.  (Notice
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of Removal 2.)  This is sufficient to allow the court to determine whether removal jurisdiction

exists.  Therefore, I FIND that the notice of removal is sufficient. 

B. Subject Matter Jurisdiction

The Federal Communications Commission (“FCC”) regulates the rates charged by

common carriers, such as the defendant, pursuant to the Federal Communications Act (FCA) of

1934, 47 U.S.C. § 151 et seq.  “The FCA requires carriers . . . to file with the Federal

Communications Commission, and make publicly available, certain schedules, or ‘tariffs,’

explaining all of the charges, practices, and regulations affecting them.”  Hill v. BellSouth

Telecomms., Inc. 364 F.3d 1308, 1311 (11th Cir. 2004) (citing 47 U.S.C. § 203(a)). Once a tariff

is filed it “carries the force of federal law” and is the equivalent of a federal regulation.  Bryan,

377 F.3d at 429.  The tariff “conclusively and exclusively enumerate[s] the rights and liabilities

of the contracting parties.”  See, e.g., Marcus v. AT&T Corp., 138 F.3d 46, 56 (2d Cir. 1998). 

Thus, even a cause of action based on state law may present a federal question if that claim

“seeks to alter the terms of the relationship between carrier and consumer set forth in a filed

tariff.”  Bryan, 377 F.3d at 429.

The plaintiffs’ claim for breach of contract presents a federal question.  The tariff has the

force and effect of federal law and is the sole source of the rights and liabilities of the contracting

parties.  Customers “may not bring an action against a carrier that would invalidate, alter or add

to the terms of the filed tariff.”  Evanns v. AT&T Corp., 299 F.3d 837, 840 (9th Cir. 2000).  “Any

rights that the plaintiff has to complain about a breach of contract are rights granted . . . by the

original tariff.”  Cahnmann v. Sprint Corp., 133 F.3d 484, 488 (7th Cir. 1998). “[S]ince the

federal regulation defines the entire contractual relation between the parties, there is no



1I recognize that a motion for summary judgment involving the question of damages is
pending before the court.  My current holding is limited to the issue of whether the breach of
contract claim presents a federal question, and does not address the issue of damages raised in
the motion for summary judgment.    
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contractual undertaking left over that state law might enforce. Federal law does not merely create

a right; it occupies the whole field, displacing state law.”  Id. at 489.  Therefore, the plaintiffs’

breach of contract claim cannot be resolved without addressing a substantial question of federal

law.1

It is less clear whether the plaintiffs’ fraud and negligence claims present federal

questions.  When state law claims are combined with federal claims the court may exercise

supplemental jurisdiction over the state law claims if those claims form part of the same case or

controversy.  28 U.S.C. § 1367.  I FIND that the plaintiffs’ fraud and negligence claims are part

of the same case or controversy because they arise out of the same set of facts as the breach of

contract claim.  Therefore, the court RETAINS jurisdiction over the plaintiffs’ fraud and

negligence claims.

I FIND that the defendant’s notice of removal is sufficient.  Additionally, I FIND that

this court has subject matter jurisdiction over the plaintiffs’ claims.  Therefore, the plaintiffs’

Motion to Remand is DENIED.  The plaintiffs’ Motion to Stay Briefing and Decision on

Defendant’s Motion to Dismiss and Motion for Summary Judgment [Docket 23] is DENIED as

moot.  The Court hereby ORDERS that the plaintiffs shall have 14 days from the day this order

is entered in which to file their response to the defendant’s Motion for Partial Summary

Judgment Regarding the Plaintiff’s Damages Claims [Docket 7] and defendant’s Motion to

Dismiss Count Two of the Plaintiff’s Complaint [Docket 9].
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The Clerk is DIRECTED to forward copies of this written order to all counsel of record

and any unrepresented party.

ENTER:  November 13, 2007


