
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

OHIO VALLEY ENVIRONMENTAL
COALITION, COAL RIVER MOUNTAIN
WATCH, WEST VIRGINIA HIGHLANDS
CONSERVANCY, and THE SIERRA CLUB,

Plaintiffs,

v. Civil Action No. 3:08-0979

UNITED STATES ARMY CORPS OF
ENGINEERS; ROBERT L. VAN ANTWERP,
Commander in Chief of Engineers, U.S. Army
Corps of Engineers; DANA R. HURST,
Colonel, District Engineer, U.S. Army Corps of
Engineers, Huntington District,

Defendants.

FOLA COAL COMPANY, LLC’S
REPLY BRIEF IN SUPPORT OF ITS

MOTION TO DISQUALIFY PRESIDING JUDGE

Fola Coal Company, LLC (“Fola”) submits this memorandum in response to (a)

Plaintiffs’ brief in opposition to Fola’s motion, asking the Honorable Robert C. Chambers to

disqualify himself from presiding in this case and (b) Judge Chamber’s Order of October 15,

2008. Contrary to Plaintiffs’ unfounded accusations that Fola is forum shopping because of

dissatisfaction with Judge Chambers, Fola filed this motion as soon as possible after learning of a

publication associating Judge Chambers with the West Virginia Highlands Conservancy

(“WVHC”) and immediately after reading the report of Judge Chambers’ comments on the

subject. Fola did so because it genuinely believes that the presiding judge in this matter should

not be a former member of one of the Plaintiffs. Fola means no disrespect to the Court or to



Judge Chambers personally. Fola simply believes that, “a reasonable man knowing all the

circumstances to the conclusion that the judge’s ‘impartiality might reasonably be questioned’ . .

. .” Wright, Miller & Cooper, Federal Practice & Procedure: Juris. § 3549 at 612-14 (quoting

the ABA Committee that drafted the Code of Judicial Conduct).

At least the parties do agree that this is standard for disqualification. Fola believes itself

to be a company of reasonable men and women and genuinely holds the belief that a reasonable

man or woman can come to the conclusion, as has Fola, that, because of Judge Chambers’ past

association with a party plaintiff, his impartiality might reasonably be questioned. This certainly

is not a frivolous position, as evidenced by the offer of the district judge in Sierra Club v.

Simpkins Indus., Inc., 847 F.2d 1109 (1988), who offered to step down under similar

circumstances. Surely, if the presiding judge had been a former member of and contributor to an

organization known as “Friends of Fola,” Plaintiffs would not be so strident in their

condemnation of Fola’s belief that this situation should be avoided.

Plaintiffs assert that this request somehow impairs prior rulings and other on-going cases

before Judge Chambers. Fola disagrees. Fola is not a party to any of those proceedings.1

Indeed, as of this writing, Fola is not a party to this action (although it has moved to intervene).

Fola does not and cannot take any position with respect to any other case except this one, and its

motion was filed in this case at the earliest possible moment. It seems the height of irrationality

to deny Fola’s request because it was not made in an earlier case to which it was not a party. The

record does not disclose, and Fola does not know, if the parties to the earlier action knew of

Judge Chambers’ association with WVHC and/or acquiesced to his presiding over that case

1 Plaintiffs previously moved to add a challenge to Fola’s permit to the earlier filed case of OVEC, et al., v. United
States Army Corps of Engineeers, et al., No. 3:05-0784. No action has been taken on that motion by agreement of
the parties. With Plaintiffs’ current effort to challenge Fola’s permit in this case, Fola assumes that the earlier effort
to add its permit to No. 3:05-0784 has been abandoned.



notwithstanding such knowledge. In any event, the manner in which that case was tried is

outside Fola’s control and has nothing whatsoever to do with the merits of Fola’s motion.

More to the point, perhaps, Judge Chambers’ prior ruling in Civil Action No. 3:05-0784

is memorialized in a published opinion. That ruling was appealed by the parties to that action

and was submitted to the United States Court of Appeals for the Fourth Circuit following oral

argument in September. Another written opinion presumably is forthcoming from the Court of

Appeals. Surely any Judge of this Court can apply those precedents, as appropriate, in this

action. Plaintiffs seem to believe that all cases involving challenges to coal mining permits must

go to a single judge, and that clearly is not the case. While Judge Chambers unquestionably is

more familiar with the particular issues in this case than the other jurists in this district, the

disqualification standard stated above has no exception for expedience or parsimony.

Finally, Plaintiffs note that Fola filed its own declaratory judgment action against

Plaintiffs seeking to resolve their challenges to Fola’s permit. That is certainly true. Fola

prepared this action long before Plaintiffs moved to amend the complaint in this action to assert a

challenge to Fola’s permits, and by sheer happenstance, it was filed on the same day that

Plaintiffs filed their latest motion for leave to file an amended complaint. The full truth be

known, Fola’s independent action was filed in an effort to avoid being added to the already-tried

Civil Action No. 3:05-0784 for reasons Fola already has stated on the record in that case. If

Fola’s filing was an effort at “judge shopping” as alleged by Plaintiffs, Fola went about it in the

worst possible way. The civil cover sheet filed with Fola’s action disclosed Civil Action No.

3:05-0784 as a related case and listed Mr. Lovett as defense counsel. The Clerk simply assigned

the case randomly to Judge Faber.



In closing, Fola’s motion is not a sinister effort to obtain an improper result. It certainly

was not filed out of any disrespect for Judge Chambers. Fola filed it because it believed that “a

reasonable man knowing all the circumstances to the conclusion that the judge’s ‘impartiality

might reasonably be questioned’.” Given that this case is in its early stages and that there is not a

shortage of judges in the district to preside over it, the prudent and proper course of action is to

assign the case to a judge with no prior association with either party.

FOLA COAL COMPANY, LLC

By SPILMAN THOMAS & BATTLE, PLLC

/s/ James S. Crockett, Jr.
James S. Crockett, Jr. (WV State Bar # 9229)
Allyn G. Turner (WV State Bar # 5561)
Andrew B. McCallister (WV State Bar # 10026)
Spilman, Thomas & Battle, PLLC
Post Office Box 273
Charleston, West Virginia 25321-0273
Telephone: (304) 340-3800
Facsimile: (304) 340-3801
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CERTIFICATE OF SERVICE

I, James S. Crockett, Jr., counsel for Fola Coal Company, LLC, hereby certify that

on October 17, 2008, I electronically filed the foregoing Fola Coal Company, LLC’s Reply

Brief in Support of Its Motion to Disqualify Presiding Judge with the Clerk of the Court

using the CM/ECF system, which will send notification of such filing to the following:

Joseph M. Lovett, Esq.
Derek O. Teaney Esq.
Appalachian Center for the Economy and the Environment
Counsel for Plaintiffs



James M. Hecker
Public Justice
1825 K Street, N.W. Suite 200
Washington, D.C. 20006
Counsel for Plaintiffs

Cynthia J. Morris, Esq.
U.S. Department of Justice
Environment & Natural Resources Division
Environmental Defense Section
P.O. Box 23986
Washington, D.C. 20026-3986
Counsel for Defendants

Robert G. McLusky, Esq.
Blair M. Gardner, Esq.
James R. Snyder, Esq.
Christopher M. Hunter, Esq.
Jackson Kelly PLLC
1600 Laidley Tower
P.O. Box 553
Charleston, WV 25322
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James S. Crockett, Jr. (WV State Bar No. 9229)


