
IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA  

HUNTINGTON DIVISION  
 
OHIO VALLEY ENVIRONMENTAL  ) 
COALITION, et al.,     ) 
       )  
  Plaintiffs,     )  
 v.      ) Civil Action No. 3:08-cv-979  
       )  
UNITED STATES ARMY CORPS OF   ) 
ENGINEERS, et al.,     ) 
       )  
  Defendants.     )  
 

PLAINTIFFS’ RESPONSE IN OPPOSITION TO FOLA COAL COMPANY, LLC’S 
MOTION TO DISQUALIFY PRESIDING JUDGE 

 
 Putative Intervenor in this case, Fola Coal Company, LLC (“Fola”), has filed an ill-

considered motion to disqualify the Honorable Robert C. Chambers from presiding in this case.  

Plaintiffs note that the West Virginia Highlands Conservancy is a party to several additional 

important cases pending before Judge Chambers, including other challenges to Corps permits, a 

challenge to EPA’s regulation of mercury, and actions against Apogee Coal Company and Hobet 

Mining for violations of selenium permit limits.1  As a result, Fola’s motion has potential 

consequences beyond this case.  Fola’s motion, however, is wholly without merit. 

 Fola’s motion relies solely on 28 U.S.C. § 455(a), which provides that “[a]ny justice, 

judge, or magistrate judge of the United States shall disqualify himself in any proceeding in 

which his impartiality might reasonably be questioned.”  The Fourth Circuit has explained that 

the relevant “‘inquiry is whether a reasonable person would have a reasonable basis for 

questioning the judge’s impartiality.’”  United States v. Cherry, 330 F.3d 658, 665 (4th Cir. 

                                                 
1 Plaintiffs note that the Conservancy is also a Plaintiff in other environmental cases before several other 

judges in both the Northern and Southern Districts of West Virginia. 
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2003) (quoting In re Beard, 811 F.2d 818.827 (4th Cir. 1987)).2 

 Federal courts have cautioned, however, that “[a] broad or liberal application of section 

455(a) appears to be against the spirit of [the statute].”  Idaho v. Freeman, 507 F. Supp. 706, 733 

(D. Idaho 1981); see also Perpich v. Cleveland Cliffs Iron Co., 927 F. Supp. 226, 234 (E.D. 

Mich. 1996).  Another federal court has explained that, “[j]ust as a judge should remove him or 

herself from a case if the moving party raises sufficient allegations regarding the judge’s bias, a 

judge has an affirmative duty not to recuse him or herself if the movant fails to establish a 

reasonable doubt considering his or her impartiality.”  Vanarelli v. Witco Corp., 808 F. Supp. 

387, 389 (D.N.J. 1992).  Courts must not reflexively grant motions to disqualify.  Otherwise, 

they risk encouraging litigants to use Section 455(a) to “judge shop.”  See, e.g., United States v. 

Veatch, 842 F. Supp. 480, 481 (W.D. Okla. 1993) (“It appears that [the defendant] is attempting 

to use recusal motions to force the forum and judge he wants, which will not be tolerated by this 

Court.”); McCann v. Communications Design Corp., 775 F. Supp. 1506, 1522 (D. Conn. 1991) 

(“Recusal motions should not be used as ‘strategic devices to judge shop.’” (quoting Lamborn v. 

Dittmer, 726 F. Supp. 510, 515 (S.D.N.Y. 1989)).  Moreover, a judge is presumed to be impartial 

and a party seeking to disqualify a judge bears a “substantial burden” to prove otherwise.  See, 

e.g., In re Tri-State Ethanol Co., LLC, 369 B.R. 481, 486 (D.S.D. 2007); McCann, 775 F. Supp. 

                                                 
2 Judge Easterbrook has colorfully explained the objective standard this way: 
 

Because some people see goblins behind every tree, a subjective approach would approximate 
automatic disqualification. A reasonable observer is unconcerned about trivial risks; there is 
always some risk, a probability exceeding 0.0001%, that a judge will disregard the merits. Trivial 
risks are endemic, and if they were enough to require disqualification we would have a system of 
preemptory strikes and judge-shopping, which itself would imperil the perceived ability of the 
judicial system to decide cases without regard to persons. A thoughtful observer understands that 
putting disqualification in the hands of a party, whose real fear may be that the judge will apply 
rather than disregard the law, could introduce a bias into adjudication. Thus the search is for a risk 
substantially out of the ordinary. 
 

Matter of Mason, 916 F.2d 384, 386 (7th Cir. 1990) (emphasis original). 
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at 1522; Idaho v. Freeman, 478 F. Supp. 33, 35 (D. Idaho 1979). 

 Fola has not come close to carrying its substantial burden here.  In support of its motion, 

Fola relies on an ambiguous statement in the Almanac of the Federal Judiciary and comments 

attributed to Judge Chambers in an October 9, 2008 West Virginia State Journal article.  Fola 

concludes that those documents establish “Judge Chambers’ past membership in and financial 

support of” Plaintiff West Virginia Highlands Conservancy.  Fola Motion to Disqualify at 2 

(Doc. # 51).  The documents on which Fola relies cannot support a conclusion that a reasonable 

person would have a reasonable basis to question Judge Chambers’ impartiality.   

 In relevant part, the October 9 article states: 
 

[Judge] Chambers said he no longer is involved with the group and hasn't been 
since his stint in the Legislature. He was a Cabell County delegate from 1978 to 
1996 and served as House speaker for 10 of those years.  
 
"I was a member (of the conservancy), and that probably would have been in the 
'80s or early '90s, but I have not been a member when I was on the bench," he 
said. 
 
Chambers said he probably donated money as a member of the Legislature. 

 
Gretchen Mae Stone, “Questions Arise About Judge’s Involvement in Group,” West Virginia 

State Journal, Oct. 9, 2008 (attached as Plts’ Ex. 1).  The Conservancy’s own review of its 

membership and donation records confirm that Judge Chambers has not been a member of or 

contributed to the Conservancy during his time on the bench.  Rank Declaration, Plts’ Ex. 2.  

Indeed, the Conservancy’s records dating back to at least 1994 reveal that Judge Chambers was 

neither a member of the Conservancy nor a financial contributor during that time.  Id.  Even 

assuming that Judge Chambers had been a member and/or contributor prior to 1994, however, 

past membership in and/or financial support of a nonprofit do not require a judge to recuse 
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himself from cases involving that nonprofit. 

 Despite Fola’s feeble attempts to distinguish it, Sierra Club v. Simkins Indus., Inc., 847 

F.2d 1109 (4th Cir. 1988), squarely controls this case.  In Simkins, the district court judge had 

been a member of the environmental group the Sierra Club—the plaintiff in the case before 

him—prior to his appointment to the federal bench.  Id. at 1116.  The judge resigned his 

membership, however, once he was appointed to the court.  Id.  At the pretrial conference in the 

case, the district court judge disclosed his past membership in the Sierra Club and offered to 

recuse himself, but the defendant did not accept that offer.  Id.  After the trial, however, the 

defendant moved for the judge’s recusal on the basis of the judge’s past association with the 

Sierra Club, but the district denied the motion.  Id. at 1116-17.   

 On appeal, the Fourth Circuit rejected the defendant’s argument that the district court had 

erred in denying its motion to recuse, concluding that “the district court's impartiality may not be 

fairly questioned in this case,” notwithstanding the judge’s prior membership in the Sierra Club.  

Id. at 1117.  The Court adopted the well-settled rule from the Federal and First Circuits that 

“prior association does not, in itself, form a reasonable basis for questioning a judge’s 

impartiality.”  Id. (citing Maier v. Orr, 758 F2d 1578, 1581 (Fed. Cir. 1985), and Brody v. 

President & Fellows of Harvard College, 664 F.2d 10, 11 (1st Cir. 1981)).  In adopting that rule, 

the Fourth Circuit explained that “litigants are entitled to a judge free of personal bias, but not to 

a judge without any personal history before appointment to the bench.”  Id.   

 The Fourth Circuit also relied on the existence of an advisory opinion from the Judicial 

Conference of the United States regarding membership in advocacy groups such as the Sierra 

Club.  Id. (citing Judicial Conference of the United States, Advisory Comm. on Judicial 
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Activities, Adv. Op. No. 40 (Jan. 10, 1975) (attached as Pltfs’ Ex. 3)).  The Court explained that: 

The Judicial Conference of the United States has suggested that judicial officers 
resign from organizations such as the Sierra Club, the Anti-Defamation League of 
B’nai B’rith and the National Association for the Advancement of Colored 
People, as groups which “regularly engage in adversary proceedings” in federal 
court.  . . . [O]ne can infer that resignation is deemed appropriate in order 
generally to allow former members to preside in federal court proceedings 
involving these expansive organizations. 
 

Id. (internal footnote omitted).  In other words, the Fourth Circuit recognized that the Judicial 

Conference of the United States viewed resignation from membership in an advocacy 

organization as an effective immunization against motions to disqualify.  Consequently, the 

Fourth Circuit had “no difficulty concluding that a brief association with the Sierra Club 

terminated over a decade before adversary proceedings commenced does not form a basis for 

reasonably questioning a district judge’s impartiality.”  Id. 

 There is no principled distinction between this case and Simkins.  The sources relied on 

by Fola indicate that Judge Chambers’ membership in the West Virginia Highlands Conservancy 

ended prior to his elevation to the federal bench.  Plts’ Ex. 1.  Indeed, the Conservancy’s records 

confirm that Judge Chambers was not a member of the group between 1994 and 2008.  Plts’ Ex. 

2.  Assuming that he had previously been a member, by ending his membership in the 

Conservancy, Judge Chambers did all that is required by Advisory Opinion Number 40 to allow 

him to preside over cases to which the Conservancy is a party.  Indeed, according to the October 

9 article on which Fola relies, its counsel told the author of the article that “it makes a difference 

if someone is a member or instead is a past member of a party in a lawsuit.”  Id.  (quoting “James 

‘Jim’ S. Crockett Jr., a member of Spilman Thomas & Battle”).  Because Judge Chambers has 

not been a member of the Conservancy during the pendency of this case—or during his term as a 
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federal judge—there is no basis on which a reasonable person could question his impartiality.  

Simkins, 847 F.2d at 1117.  See also Doyle v. Arlington County School Bd.,  953 F.2d 100, 

103 (4th Cir. 1991) (“[S]ince Judge Hilton terminated his position as a member of the school 

board in 1984, prior to the arising of the dispute, and it not being shown that he knew anything 

about the facts or people involved, his impartiality may not reasonably be questioned.”).  Hence, 

Fola’s motion to disqualify should be denied.   

 Notwithstanding the unmistakable parallels between this case and Simkins, Fola invites 

the Court to ignore that binding decision.  Fola attempts to distinguish Simkins on three grounds.  

First, Fola points out that the district court judge in Simkins disclosed his past membership with 

Sierra Club at a pretrial conference, but does not explain why that procedural point matters.  Fola 

Memo at 3.  That is because it does not matter.  Although the Fourth Circuit commended the 

district court judge’s disclosure as forthright, it also made clear that “disclosure of his prior 

affiliation with plaintiff was . . . not required under § 455(a).” Simkins, 847 F.2d at 1118.  

Consequently, Fola’s first “distinction” is immaterial. 

 Second, Fola asserts that Simkins “makes no mention of any financial support of the 

Sierra Club by the district judge.”  Fola Memo at 3.  That too is a distinction without a 

difference.  Membership in the Sierra Club, with rare exception, usually requires payment of 

membership dues, so the Fourth Circuit likely assumed that such a payment was made but did 

not regard it as carrying any additional weight.  See Yaver Dec., Pltfs’ Ex. 4.  Furthermore, the 

October 9 article asserts that Judge Chambers “probably” donated money to the Conservancy as 

a member of the legislature, but the Conservancy’s records indicate that he did not do so after 

1994.  Moreover, it is well-settled that past (or even recent) financial contributions do not 
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automatically give rise to reasonable questions regarding a judge’s impartiality.  United States ex 

rel. Hochman v. Nackman, 145 F.3d 1069, 1076 (9th Cir. 1998) (holding that judge’s financial 

support of alma mater did not require disqualification and citing other appellate cases that so 

held); Lunde v. Helms, 29 F.3d 367, 371 (8th Cir. 1994) (alumni contributions not a reasonable 

basis for questioning judge’s impartiality); Matter of Mason, 916 F.2d 384, 388 (7th Cir. 1990) 

(concluding that reasonable observers would not question judge’s impartiality on basis of judge’s 

preappointment contributions of $100 to political campaigns of two named defendants).  Fola 

does not explain how decade-old charitable donations like those possibly made by Judge 

Chambers to the Conservancy could give rise to reasonable questions about the judge’s 

impartiality.  Consequently, whatever donations Judge Chambers may have given to the 

Conservancy do not require a different result from that in Simkins. 

 Third, Fola attempts to distinguish Simkins on the ground that “this case is still in the 

starting blocks” and has required less of a commitment of judicial resources than in Simkins.  

However, the degree of court’s investment in a case is irrelevant.  Section 455(a) makes a 

judge’s impartiality the sole basis for recusal, regardless of how far a case has progressed.  Fola 

cites no case or other authority for the proposition that the test for recusal can be satisfied more 

easily at the beginning of a case than near the end.  Consequently, Fola has failed to identify any 

reason why Simkins does not require the denial of its motion in this case. 

 In short, 28 U.S.C. § 455(a) presents a balance that tips decidedly against recusal in this 

case.  In Freeman, the Court emphasized that the balance struck by a Court considering a motion 

for recusal must include “both the presumption of qualification and the policy against allowing 
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litigants to engage in judge-shopping.” 478 F. Supp. at 36.  Moreover, the legislative history of 

28 U.S.C. § 455 warns that, 

in assessing the reasonableness of a challenge to his impartiality, each judge must 
be alert to avoid the possibility that those who would question his impartiality are, 
in fact, seeking to avoid the consequences of his expected adverse decision. 
Disqualification for lack of impartiality must have a Reasonable basis. Nothing in 
this proposed legislation should be read to warrant the transformation of a 
litigant's fear that a judge may decide a question against him into a “reasonable 
fear” that the judge will not be impartial. Litigants ought not to have to face a 
judge where there is a reasonable question of impartiality, but they are not entitled 
to judges of their own choice.  
 

S.Rep.No. 93-419, 93d Cong., 1st Sess. 1973, p. 5. 

 In other words, Fola may not seek to have the Judge disqualify himself because it does 

not like his rulings in previous cases.  The rules are designed to prevent just that kind of forum 

shopping.3  This Court has invested significant judicial resources in understanding the legal and 

factual issues that constitute what Plaintiffs allege are defects in the Corps permitting process.  

The Court’s familiarity with these issues and Fola’s disagreement with the Court’s rulings in 

those cases is no reason for a judge to disqualify himself.  Indeed, such disqualification would 

undermine the policy against allowing litigants to engage in forum shopping by seeking to 

disqualify judges with whose past rulings they disagree.  “A judge must be free to make rulings 

on the merits without the apprehension that if he makes a decision, even a disproportionate 

number of decisions, in favor of one litigant, he may have created the impression of bias.” 

McCann, 775 F.Supp. at 1522.  Indeed, the Fourth Circuit has observed that “[a] judge is not 

                                                 
3 Plaintiffs note that Fola filed a declaratory judgment action against Plaintiffs in this action on the same 

day that Plaintiffs filed their motion to amend the Complaint to bring Fola into the instant action. Fola drew Judge 
Faber for that action.  Plaintiffs believe the declaratory judgment action is frivolous.  Remarkably, Fola seeks to 
have Judge Faber declare that its Corps permit is valid despite the fact that the Corps is not a party to that case.  
Plaintiffs and Fola have agreed that Plaintiffs here do not have to answer or otherwise respond to the Complaint in 
the declaratory judgment action until after the Court resolves the preliminary injunction motion in this action.  
Nothing has been filed in the Declaratory Judgment action except for Fola’s Complaint. 
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disqualified because his familiarity with the facts of a case stem from his judicial conduct in 

presiding over earlier proceedings.”  In re Beard,  811 F.2d 818, 827 (4th Cir. 1987) (citing 

United States v. Parker, 742 F.2d 127 (4th Cir.1984)). 

CONCLUSION 

 Neither Judge Chambers’ prior membership in the Conservancy nor his “probable” 

donations to that organization could lead a reasonable person to question his impartiality.  

Consequently, the Court should deny Fola’s motion to disqualify the presiding judge. 

Respectfully submitted, 

s/ Joseph M. Lovett______ 
JOSEPH M. LOVETT 
DEREK O. TEANEY 
Appalachian Center for the Economy and the 

Environment 
P.O. Box 507 
Lewisburg, WV 24901 
(304) 645-9006 
 
JAMES M. HECKER 
1825 K Street, N.W. Suite 200 
Washington, D.C. 20036 
(202) 797-8600 
 
Counsel for Plaintiffs



CERTIFICATE OF SERVICE 
 

I, Joseph M. Lovett, hereby certify that on October 14, 2008, I electronically filed the foregoing 
Plaintiffs’ Response in Opposition to Fola Coal Company, LLC’s Motion to Disqualify 
Presiding Judge with the Clerk of the Court using the CM/ECF system, which will send 
notification of such filing to the following CM/ECF participants:  
 
Cynthia J. Morris  
U.S. Department of Justice  
Environment & Natural Resources Division  
Environmental Defense Section  
P.O. Box 23986  
Washington, DC 20026-3986  
c.j.morris@usdoj.gov  
 
Ann D. Navaro  
U. S. Army Corps Of Engineers  
Great Lakes and Ohio River Division  
P. O. Box 1159  
Cincinnati, OH 45201 
 
Robert McLusky 
Jackson Kelly PLLC 
1600 Laidley Tower 
Post Office Box 553 
Charleston,West Virginia 25322 
 
James Crockett 
Allyn Turner 
Spilman, Thomas & Battle, PLLC 
P.O. Box 273 
Charleston, WV 25321-0273 
 
      /s/ Joseph M. Lovett     
      JOSEPH M. LOVETT  
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Questions Arise About Judge's Involvement in Group
Posted Thursday, October 9, 2008 ; 06:00 AM

A U.S. District Court judge is presiding over an upcoming case involving a 
West Virginia environmental group that he once belonged to, although he 
said it has been at least a decade since he was a member of the group. 

Story by Gretchen Mae Stone
Email | Bio | Other Stories by Gretchen Mae Stone 

A U.S. District Court judge is presiding over an upcoming case involving a West
Virginia environmental group that he once belonged to, although he said it has been 
at least a decade since he was a member of the group.

The West Virginia Highlands Conservancy, a plaintiff in an upcoming case on U.S. 
District Court Judge Robert Chambers' docket, is listed in the 2008 Almanac of the 
Federal Judiciary as one of his activities.

The conservancy also has been a plaintiff in cases Chambers has ruled on in the 
past.

Chambers said he no longer is involved with the group and hasn't been since his 
stint in the Legislature. He was a Cabell County delegate from 1978 to 1996 and 
served as House speaker for 10 of those years.

"I was a member (of the conservancy), and that probably would have been in the 
'80s or early '90s, but I have not been a member when I was on the bench," he 
said.

Chambers said he probably donated money as a member of the Legislature.

"I worked with them on legislation, as I did with the coal industry and business 
groups and others as well," he said.

Megan Rosen, senior editor for the Almanac of the Federal Judiciary, said that 
when a judge is appointed, the staff pulls information from the judge's resume and 
an extensive biographical questionnaire that judges may have filled out in the past. 
Judges can correct or add information they think is pertinent in a yearly update.

The almanac also occasionally includes information from online research, Rosen 
said.

James "Jim" S. Crockett Jr., a member of Spilman Thomas & Battle, said he hasn't 
checked with the judge on his involvement and only became aware of the document 
listing the conservancy late last week.

Crockett will represent Fola Coal Co. in the case Ohio Valley Environmental 
Coalition, et al., v. U.S. Army Corps of Engineers, et al, which was recently heard 
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by the 4th Circuit Court of Appeals. Fola Coal, located in Clay and Nicholas 
counties, became involved in the ongoing lawsuit after Section 404 permits 
involving that company were added to a pre-existing case. The Fola Coal hearing is 
set for Oct. 22 in District Court.

Chambers effectively halted valley fills in southern West Virginia in March 2007, 
when he found in favor of three environmental groups, including the Highlands
Conservancy in their lawsuit against the corps.

The environmental groups said the corps failed to produce detailed environmental 
impact statements and handed out valley fill permits in violation of national 
environmental laws.

Valley fills are created when rock and rubble covering coal seams is removed and 
dumped in nearby ravines. Environmental groups say the practice chokes streams 
and pollutes water.

The plaintiffs settled with Hobet Mining, which will continue mining in the area cited 
in the previous suit, Crockett said. The case continued against the corps, however.

Crockett said it makes a difference if someone is a member or instead is a past 
member of a party in a lawsuit.

"There are federal rules for withdrawing from a case; it's not the sort of thing that 
comes up every day," he said. "You don't want to get too close to the line on this."

Crockett said he hadn't yet reviewed the prior case to see whether the Conservancy 
was a party to it.

"It's just a situation that happens. We all have our rules when we can take cases 
and preside over them," he said.

Crockett hadn't gotten a chance to discuss the listing with Fola Coal officials, but 
said he would talk to Chambers about any past involvement with the Conservancy.

"If it was a long time ago, then that would make things different, but I don't know if it 
determines the outcome," he said.

Teresa L. Deppner, the U.S. District Court clerk for the Southern District of West 
Virginia, said the court posts its judges' recusals online and updates the lists if 
changes are received.

Chambers' recusal list includes Salomon Smith Barney Inc., Principal Financial 
Group and Wachovia Securities Inc.

Deppner said the court uses an automated assignment program. The recusals are 
fed into the system, which then assigns cases to judges without recusals involving 
the two sides.

If a complaint is filed after the case is assigned, she said, the case is transferred 
back to the clerk for reassignment. 

Copyright 2008 West Virginia Media. All rights reserved. This material may not
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be published, broadcast, rewritten, or redistributed.
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COMMITTEE ON CODES OF CONDUCT 
ADVISORY OPINION NO. 40

Membership in Such Organizations as the Anti-Defamation League of B'nai B'rith, the Sierra Club and the National
Association for the Advancement of Colored People.

 Our opinion has been requested with respect to the propriety of the service of members of the judiciary as
officers or directors of such organizations as the Anti-Defamation League of B'nai B'rith, the Sierra Club and the
National Association for the Advancement of Colored People. With the inquiry there were attached exhibits
suggesting that these organizations, in pursuit of their goals, tend to become involved in federal court litigation.

 Canon 5B(1) affirms the propriety of judicial participation in civic and charitable activities, and service as
officer, director, trustee, or non-legal advisor in such organizations. Certain reservations and limitations, however,
are appended. The first is that such activities may not reflect adversely upon the judge's impartiality or interfere
with the performance of the judge's judicial duties. The second limitation is that "[a] judge should not serve if it is
likely that the organization will be engaged in proceedings that would ordinarily come before the judge or will be
regularly engaged in adversary proceedings in any court."

 The application of these unambiguous principles must be in accord with the good judgment of each
individual. It may well be that in a given time and place it will not be likely that one or more of these organizations
will be engaged in proceedings which would ordinarily come before the judge who serves on such an organization,
and the first half of the caveat of the canons may not be applicable.

 It should be recognized, however, that the three organizations named have frequently appealed to the courts
in furtherance of their stated goals. This fact gives rise to the probability that these organizations will be regularly
engaged in adversary proceedings in various courts. If such is the case, the second half of the caveat of Canon
5B(1) applies to bar judicial participation in the affairs of these groups.

 The changing nature of some organizations and of their relationship to the law makes it necessary for a judge
regularly to reexamine the activities of each organization with which he or she is affiliated to determine if it is
proper to continue a relationship with it.

 The judges involved with these groups are better able to determine whether their organizations are likely to
be engaged in proceedings that will ordinarily come before them or will be regularly engaged in adversary
proceedings in any court. If the answer to either of these questions is yes, the judge should resign his or her office
in them.

 Finally, the applicable canon here is limited by its terms to service as an officer, director, trustee or non-legal
advisor. In the Committee's deliberations upon the matter, it was their view that the same considerations are
applicable to and govern membership in such organizations.

January 10, 1975 
Revised January 16, 1998 
 

Note: 
 

1. See also Advisory Opinion Nos. 15 and 82.
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