
Supreme Court of Appeals of
West Virginia.

Hugh M. CAPERTON, Harman Development Cor-
poration, Harman Mining Corporation, and Sover-
eign Coal Sales, Inc., Plaintiffs Below, Appellees,

v.
A.T. MASSEY COAL COMPANY, INC., Elk Run
Coal Company, Inc., Independence Coal Company,

Inc., Marfork Coal Company, Inc., Performance
Coal Company, and Massey Coal Sales Company,

Inc., Defendants Below, Appellants.
No. 33350.

Submitted on Rehearing March 12, 2008.
Decided April 3, 2008.

Concurring Opinion of Chief Justice Benjamin July
28, 2008.

Background: Coal mine lessees and lessee's prin-
cipal brought action against corporate purchaser of
coal buyer and purchaser's subsidiaries, alleging
tortious interference, fraudulent misrepresentation,
and fraudulent concealment in connection with pur-
chaser's declaration of force majeure and sub-
sequent refusal to purchase contractual coal allot-
ment from lessees. The Circuit Court, Boone
County, Jay M. Hoke, J., entered judgment on jury
verdict for lessees, and purchaser appealed.

Holdings: Following rehearing, the Supreme Court
of Appeals, Davis, J., held that:
(1) forum-selection clause was mandatory;
(2) claims were brought “in connection with” coal
supply agreement and thus were governed by the
agreement's forum selection clause;
(3) lessees and principal were bound by forum se-
lection clause;
(4) as a matter of first impression, forum-selection
clause principles applied retroactively;
(5) bankruptcy proceeding did not collaterally estop
enforcement of forum selection clause;

(6) Virginia judgment which became final during
the pendency of appeal could have preclusive effect
for res judicata purposes in West Virginia action;
and
(7) remedies sought in West Virginia tort action
were identical for res judicata purposes to remedies
sought in Virginia breach of contract action.

Reversed and remanded with directions.

Benjamin, Acting C.J., concurred with opinion.

Albright, J., and Cookman, Judge sitting by special
assignment for disqualified justice, dissented with
opinion.

West Headnotes

[1] Appeal and Error 30 965

30 Appeal and Error
30XVI Review

30XVI(H) Discretion of Lower Court
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30k893(1) k. In General. Most
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A circuit court's entry of summary judgment is re-
viewed de novo.
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228 Judgment
228V On Motion or Summary Proceeding

228k181 Grounds for Summary Judgment
228k181(2) k. Absence of Issue of Fact.

Most Cited Cases
A motion for summary judgment should be granted
only when it is clear that there is no genuine issue
of fact to be tried and inquiry concerning the facts
is not desirable to clarify the application of the law.

[5] Judgment 228 185(5)

228 Judgment
228V On Motion or Summary Proceeding

228k182 Motion or Other Application
228k185 Evidence in General

228k185(5) k. Weight and Sufficiency.
Most Cited Cases
The circuit court's function at the summary judg-
ment stage is not to weigh the evidence and determ-
ine the truth of the matter, but is to determine
whether there is a genuine issue for trial.

[6] Pretrial Procedure 307A 554
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307AIII Dismissal

307AIII(B) Involuntary Dismissal
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307Ak554 k. Want of Jurisdiction.
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A motion to dismiss is the proper procedural mech-
anism for enforcing a forum-selection clause that a

party to the agreement has violated in filing suit.
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95 Contracts
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95I(F) Legality of Object and of Considera-
tion

95k127 Ousting Jurisdiction or Limiting
Powers of Court

95k127(4) k. Agreement as to Place of
Bringing Suit; Forum Selection Clauses. Most
Cited Cases
The first inquiry when determining whether to dis-
miss a claim based on a forum-selection clause is
whether the clause was reasonably communicated
to the party resisting enforcement.

[8] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
The second step when determining whether to dis-
miss a claim based on a forum-selection clause re-
quires classification of the clause as mandatory or
permissive, i.e., whether the parties are required to
bring any dispute to the designated forum or are
simply permitted to do so.

[9] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
The third query when determining whether to dis-
miss a claim based on a forum-selection clause asks
whether the claims and parties involved in the suit
are subject to the forum selection clause.

[10] Contracts 95 127(4)

95 Contracts
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95I Requisites and Validity
95I(F) Legality of Object and of Considera-

tion
95k127 Ousting Jurisdiction or Limiting

Powers of Court
95k127(4) k. Agreement as to Place of

Bringing Suit; Forum Selection Clauses. Most
Cited Cases
If a forum-selection clause was communicated to
the resisting party, has mandatory force and covers
the claims and parties involved in the dispute, it is
presumptively enforceable.

[11] Contracts 95 127(4)

95 Contracts
95I Requisites and Validity

95I(F) Legality of Object and of Considera-
tion

95k127 Ousting Jurisdiction or Limiting
Powers of Court

95k127(4) k. Agreement as to Place of
Bringing Suit; Forum Selection Clauses. Most
Cited Cases
The fourth, and final, step when determining
whether to dismiss a claim based on a forum-se-
lection clause is to ascertain whether the resisting
party has rebutted any presumption of enforceabil-
ity by making a sufficiently strong showing that en-
forcement would be unreasonable and unjust, or
that the clause was invalid for such reasons as fraud
or overreaching.

[12] Contracts 95 127(4)

95 Contracts
95I Requisites and Validity

95I(F) Legality of Object and of Considera-
tion

95k127 Ousting Jurisdiction or Limiting
Powers of Court

95k127(4) k. Agreement as to Place of
Bringing Suit; Forum Selection Clauses. Most
Cited Cases
Forum-selection clause in coal supply agreement
was reasonably communicated to coal mine lessees

and lessee's principal; lessees were parties to the
agreement, and principal signed the contract in his
capacity as president of lessee.

[13] Contracts 95 127(4)

95 Contracts
95I Requisites and Validity

95I(F) Legality of Object and of Considera-
tion

95k127 Ousting Jurisdiction or Limiting
Powers of Court

95k127(4) k. Agreement as to Place of
Bringing Suit; Forum Selection Clauses. Most
Cited Cases
Although a strong presumption of enforceability at-
taches to forum selection clauses, the legal effect of
a forum-selection clause depends in the first in-
stance upon whether its existence was reasonably
communicated to the plaintiff.

[14] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
Forum-selection clause in coal supply agreement
which provided that actions “shall” be filed in cer-
tain court used mandatory language that identified
the jurisdiction wherein disputes would be tried
such that clause was mandatory rather than per-
missive.

[15] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
There are two types of forum-selection clauses:
mandatory and permissive.

[16] Contracts 95 206
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95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
A mandatory forum-selection clause contains clear
language indicating that jurisdiction is appropriate
only in a designated forum.

[17] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
A permissive forum-selection clause authorizes lit-
igation in a designated forum, but does not prohibit
litigation elsewhere.

[18] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
Resolution of the question of whether a forum-
selection clause is mandatory or permissive re-
quires scrutiny of the particular language used.

[19] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
Forum selection clauses which state or clearly in-
dicate that any litigation “must” or “shall” be initi-
ated in a specified forum are mandatory.

[20] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter

95k206 k. Legal Remedies and Proceed-
ings. Most Cited Cases
To be enforced as mandatory, a forum-selection
clause must do more than simply mention or list a
jurisdiction; in addition, it must either specify ven-
ue in mandatory language, or contain other lan-
guage demonstrating the parties' intent to make jur-
isdiction exclusive.

[21] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
A forum selection clause is mandatory if jurisdic-
tion and venue are specified with mandatory or ex-
clusive language.

[22] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
The determination of whether a forum-selection
clause is mandatory or permissive requires an ex-
amination of the particular language contained
therein.

[23] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
If jurisdiction is specified with mandatory terms
such as “shall,” or exclusive terms such as “sole,”
“only,” or “exclusive,” the clause will be enforced
as a mandatory forum-selection clause; however, if
jurisdiction is not modified by mandatory or exclus-
ive language, the clause will be deemed permissive
only.
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[24] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
Coal mine lessees' and principal's tortious interfer-
ence, fraudulent misrepresentation and fraudulent
concealment claims against purchaser of coal buyer
and its subsidiaries were brought “in connection
with” coal supply agreement and thus were gov-
erned by the agreement's forum selection clause,
which purported to apply to “all actions brought in
connection with this Agreement,” even though the
claims were tort claims rather than contract claims;
all of the injuries alleged in connection with the
three tort claims flowed directly from purchaser's
declaration of force majeure after client declared it
would close coke plant rather than buy any coal
from purchaser which did not come from lessees'
mine, and that event was inextricably connected to
the coal supply agreement.

[25] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
To determine whether certain claims fall within the
scope of a mandatory forum-selection clause, the
deciding court must base its determination on the
language of the clause and the nature of the claims
that are allegedly subject to the clause.

[26] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
A plaintiff who is a non-signatory to a contract con-
taining a forum-selection clause may be bound by

that clause when it is shown that his or her claims
are closely related to the contract.

[27] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
A defendant who is a non-signatory to a contract
containing a forum-selection clause may enforce
that clause when it is shown that the claims against
him or her are closely related to the contract.

[28] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
Coal mine lessees and principal were bound by for-
um selection clause in coal supply agreement,
where certain lessees, and principal in his corporate
capacity, were signatories to the agreement, lessees
which signed the agreement were wholly-owned
subsidiaries of lessee which did not sign the agree-
ment, principal was the sole owner of the parent
lessee, and claims against coal buyers all flowed
from buyer's wrongful declaration of force majeure
under the agreement and were brought in connec-
tion with the agreement.

[29] Contracts 95 206

95 Contracts
95II Construction and Operation

95II(C) Subject-Matter
95k206 k. Legal Remedies and Proceed-

ings. Most Cited Cases
Corporate purchaser of coal buyer and its subsidiar-
ies were entitled to enforce forum selection clause
in coal supply agreement with coal mine lessees,
even though none of them were signatories to the
agreement, where purchaser became the parent
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company to one signatory to the agreement, that
signatory was purchaser's subsidiary at the time it
declared force majeure and refused to purchase
contractual coal allotment, all other defendants
were subsidiaries of purchaser, and mine lessees'
claims against purchaser and subsidiaries were
closely related to the agreement.

[30] Contracts 95 127(4)

95 Contracts
95I Requisites and Validity

95I(F) Legality of Object and of Considera-
tion

95k127 Ousting Jurisdiction or Limiting
Powers of Court

95k127(4) k. Agreement as to Place of
Bringing Suit; Forum Selection Clauses. Most
Cited Cases
Enforcement of forum-selection clause in coal sup-
ply agreement was not unreasonable or unjust, nor
was clause invalid for fraud or overreaching, and
thus clause was enforceable.

[31] Contracts 95 141(1)

95 Contracts
95I Requisites and Validity

95I(F) Legality of Object and of Considera-
tion

95k141 Evidence
95k141(1) k. Presumptions and Burden

of Proof. Most Cited Cases
A party trying to defeat a mandatory choice of for-
um clause bears a heavy burden.

[32] Courts 106 100(1)

106 Courts
106II Establishment, Organization, and Proced-

ure
106II(H) Effect of Reversal or Overruling

106k100 In General
106k100(1) k. In General; Retroactive

or Prospective Operation. Most Cited Cases
New forum-selection clause principles of law as

stated by Supreme Court applied retroactively to
plaintiffs; principles were foreshadowed in prior
decision in which Court indicated that such clauses
were not against the public policy of the state and
indicated that the Court would “carefully” analyze
forum selection clauses, purpose and effect of the
new principles would be enhanced by retroactive
application, and no substantial inequitable results
flowed from retroactive application.

[33] Courts 106 100(1)

106 Courts
106II Establishment, Organization, and Proced-

ure
106II(H) Effect of Reversal or Overruling

106k100 In General
106k100(1) k. In General; Retroactive

or Prospective Operation. Most Cited Cases
It is within the inherent power of a state's highest
court to give a decision prospective or retrospective
application without offending federal constitutional
principles. U.S.C.A. Const.Amend. 14.

[34] Courts 106 100(1)

106 Courts
106II Establishment, Organization, and Proced-

ure
106II(H) Effect of Reversal or Overruling

106k100 In General
106k100(1) k. In General; Retroactive

or Prospective Operation. Most Cited Cases
The United States Constitution neither prohibits nor
requires retroactive application of a judicial de-
cision, and the question of retrospective or pro-
spective application of a state judicial decision to
civil litigation in the state courts is a matter of state
law when the rule in question involves a matter of a
common-law tort and is not based on federal consti-
tutional or statutory law.

[35] Courts 106 100(1)

106 Courts
106II Establishment, Organization, and Proced-
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ure
106II(H) Effect of Reversal or Overruling

106k100 In General
106k100(1) k. In General; Retroactive

or Prospective Operation. Most Cited Cases
As a general rule, judicial decisions are retroactive
in the sense that they apply both to the parties in the
case before the court and to all other parties in
pending cases.

[36] Courts 106 100(1)

106 Courts
106II Establishment, Organization, and Proced-

ure
106II(H) Effect of Reversal or Overruling

106k100 In General
106k100(1) k. In General; Retroactive

or Prospective Operation. Most Cited Cases
In determining whether to extend full retroactivity
to a new principle of law, established in a civil case
that did not overrule any prior precedent, the fol-
lowing factors will be considered; first, the court
will determine whether the new principle of law
was an issue of first impression whose resolution
was clearly foreshadowed, second, the court must
determine whether or not the purpose and effect of
the new rule will be enhanced or retarded by apply-
ing the rule retroactively, and third, the court will
determine whether full retroactivity of the new rule
would produce substantial inequitable results.

[37] Courts 106 100(1)

106 Courts
106II Establishment, Organization, and Proced-

ure
106II(H) Effect of Reversal or Overruling

106k100 In General
106k100(1) k. In General; Retroactive

or Prospective Operation. Most Cited Cases
Foreshadowing, for purposes of determining wheth-
er a new principle of law was an issue of first im-
pression whose resolution was clearly foreshad-
owed such that the new principle is fully retroact-
ive, does not mean that there has to be clear preced-

ent before a holding can be considered clearly fore-
shadowed; all that is required is some indication by
a prior decision of the Supreme Court of Appeals or
a national trend that would put persons on notice
that the Court could resolve the issue either way.

[38] Judgment 228 829(3)

228 Judgment
228XVII Foreign Judgments

228k829 Effect of Judgments of United
States Courts in State Courts

228k829(3) k. Operation and Effect. Most
Cited Cases
Bankruptcy proceeding involving coal mine lessees
did not actually determine whether West Virginia
was the proper forum for lessees' action against
coal purchasers and thus did not collaterally estop
enforcement of forum selection clause in coal sup-
ply agreement; bankruptcy court's joint memor-
andum opinion and joint order did not address the
merits of any claim, issue, or defense involved in
the state court proceeding, and forum selection
clause issue was neither decided on the merits nor
necessary to support the bankruptcy court's judg-
ment.

[39] Judgment 228 542

228 Judgment
228XIII Merger and Bar of Causes of Action

and Defenses
228XIII(A) Judgments Operative as Bar

228k541 Courts or Other Tribunals Ren-
dering Judgment

228k542 k. In General. Most Cited
Cases

Judgment 228 636

228 Judgment
228XIV Conclusiveness of Adjudication

228XIV(A) Judgments Conclusive in Gener-
al

228k635 Courts or Other Tribunals Ren-
dering Judgment
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228k636 k. In General. Most Cited
Cases
The doctrines of res judicata and collateral estoppel
apply to decisions rendered in Federal Bankruptcy
Courts.

[40] Judgment 228 634

228 Judgment
228XIV Conclusiveness of Adjudication

228XIV(A) Judgments Conclusive in Gener-
al

228k634 k. Nature and Requisites of
Former Adjudication as Ground of Estoppel in
General. Most Cited Cases
Under federal law, a party asserting collateral es-
toppel as a bar to relitigating an issue must estab-
lish: (1) the issue to be precluded is identical to the
issue already litigated, (2) the issue was actually
determined in the prior proceeding, (3) the determ-
ination of the issue was an essential part of the de-
cision in the prior proceeding, (4) the prior judg-
ment was final and valid, and (5) the party against
whom estoppel is asserted had a full and fair oppor-
tunity to litigate the issue.

[41] Judgment 228 542

228 Judgment
228XIII Merger and Bar of Causes of Action

and Defenses
228XIII(A) Judgments Operative as Bar

228k541 Courts or Other Tribunals Ren-
dering Judgment

228k542 k. In General. Most Cited
Cases

Judgment 228 636

228 Judgment
228XIV Conclusiveness of Adjudication

228XIV(A) Judgments Conclusive in Gener-
al

228k635 Courts or Other Tribunals Ren-
dering Judgment

228k636 k. In General. Most Cited

Cases
It is generally recognized that res judicata and col-
lateral estoppel, based on an earlier bankruptcy ac-
tion, bar only claims that would constitute a core
claim in the earlier bankruptcy action.

[42] Courts 106 509

106 Courts
106VII Concurrent and Conflicting Jurisdiction

106VII(B) State Courts and United States
Courts

106k509 k. Vacating or Annulling De-
cisions. Most Cited Cases

Judgment 228 829(1)

228 Judgment
228XVII Foreign Judgments

228k829 Effect of Judgments of United
States Courts in State Courts

228k829(1) k. Adjudications of Federal
Courts Operative in State Courts. Most Cited Cases
The lower federal courts do not have appellate jur-
isdiction over the state courts, and their decisions
are not conclusive on state courts, even on ques-
tions of federal law.

[43] Judgment 228 815

228 Judgment
228XVII Foreign Judgments

228k814 Judgments of State Courts
228k815 k. Adjudications Operative in

Other States. Most Cited Cases
By virtue of the full faith and credit clause of the
Constitution of the United States, a judgment of a
court of another state has the same force and effect
in West Virginia as it has in the state in which it
was pronounced. U.S.C.A. Const. Art. 4, § 1.

[44] Judgment 228 815

228 Judgment
228XVII Foreign Judgments

228k814 Judgments of State Courts
228k815 k. Adjudications Operative in
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Other States. Most Cited Cases
In order to ensure that another state's judgment is
given the same force and effect it would have in
that state, the general rule is that the validity and
effect of a judgment must be determined by refer-
ence to the laws of the state where it was rendered.

[45] Judgment 228 815

228 Judgment
228XVII Foreign Judgments

228k814 Judgments of State Courts
228k815 k. Adjudications Operative in

Other States. Most Cited Cases
The full faith and credit clause generally requires
the courts of West Virginia to give a foreign judg-
ment at least the res judicata effect which it would
be accorded by the foreign courts. U.S.C.A. Const.
Art. 4, § 1.

[46] Judgment 228 564(1)

228 Judgment
228XIII Merger and Bar of Causes of Action

and Defenses
228XIII(A) Judgments Operative as Bar

228k564 Finality of Determination
228k564(1) k. In General. Most Cited

Cases

Judgment 228 580

228 Judgment
228XIII Merger and Bar of Causes of Action

and Defenses
228XIII(A) Judgments Operative as Bar

228k580 k. Pendency of Appeal. Most
Cited Cases
Under the laws of Virginia, a judgment is not final
for the purposes of res judicata when it is being ap-
pealed or when the time limits fixed for perfecting
the appeal have not expired.

[47] Judgment 228 821

228 Judgment
228XVII Foreign Judgments

228k814 Judgments of State Courts
228k821 k. Merger and Bar of Causes of

Action. Most Cited Cases
Virginia judgment which became final during the
pendency of defendants' appeal in West Virginia
action could have preclusive effect for res judicata
purposes in West Virginia action. U.S.C.A. Const.
Art. 4, § 1.

[48] Judgment 228 580

228 Judgment
228XIII Merger and Bar of Causes of Action

and Defenses
228XIII(A) Judgments Operative as Bar

228k580 k. Pendency of Appeal. Most
Cited Cases
A party may raise the defense of res judicata on ap-
peal when the prior judgment relied upon becomes
final during the pendency of his/her appeal.

[49] Judgment 228 584

228 Judgment
228XIII Merger and Bar of Causes of Action

and Defenses
228XIII(B) Causes of Action and Defenses

Merged, Barred, or Concluded
228k584 k. Nature and Elements of Bar or

Estoppel by Former Adjudication. Most Cited
Cases
Under Virginia Law, four elements must be present
before res judicata can be asserted to bar a sub-
sequent proceeding: (1) identity of the remedies
sought, (2) identity of the cause of action, (3) iden-
tity of the parties, and (4) identity of the quality of
the persons for or against whom the claim is made.

[50] Judgment 228 821

228 Judgment
228XVII Foreign Judgments

228k814 Judgments of State Courts
228k821 k. Merger and Bar of Causes of

Action. Most Cited Cases
Under Virginia law, remedies which coal mine less-
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ees sought from coal buyers in West Virginia tort
action were identical for res judicata purposes to
remedies which lessees sought in Virginia breach of
contract action, as both action sought the legal rem-
edy of monetary damages stemming from buyer's
wrongful declaration of force majeure under coal
supply agreement to reduce its required coal pur-
chase from lessees.

[51] Judgment 228 821

228 Judgment
228XVII Foreign Judgments

228k814 Judgments of State Courts
228k821 k. Merger and Bar of Causes of

Action. Most Cited Cases
Under the transaction approach of Virginia law,
cause of action in coal mine lessees' West Virginia
tort action against coal purchasers was identical for
res judicata purposes to cause of action litigated in
Virginia breach of contract action, as both arose
from the wrongful declaration of force majeure by
coal buyer, which was carried out under the direc-
tion and control of the defendants.

[52] Judgment 228 821

228 Judgment
228XVII Foreign Judgments

228k814 Judgments of State Courts
228k821 k. Merger and Bar of Causes of

Action. Most Cited Cases
Under Virginia law, parties in coal mine lessees'
Virginia action were in privity with parties in West
Virginia action such that parties were identical for
res judicata purposes; both actions were concerned
with defendant coal buyer's wrongful declaration of
force majeure under coal supply agreement such
that the interests of the various parties to the West
Virginia action were directly aligned with the in-
terests of the related corporate entities who parti-
cipated in the Virginia action, plaintiff lessee in
West Virginia action was in privity with its subsidi-
aries who were parties to the Virginia action, less-
ee's sole owner was also in privity with the Virginia
plaintiffs to the extent that he signed the coal sup-

ply agreement in his capacity as president of Vir-
ginia plaintiff and insofar as Virginia plaintiffs
were wholly-owned subsidiaries of plaintiff lessee
in West Virginia action, and West Virginia defend-
ant was the parent corporation of coal buyer, and
other West Virginia defendants were also subsidiar-
ies of that parent corporation and were sister cor-
porations to coal buyer.

[53] Judgment 228 678(1)

228 Judgment
228XIV Conclusiveness of Adjudication

228XIV(B) Persons Concluded
228k678 Privity in General

228k678(1) k. In General. Most Cited
Cases
Under Virginia Law, the doctrine of res judicata ap-
plies not only to the actual parties in a case but also
to those in privity with them.

[54] Judgment 228 678(2)

228 Judgment
228XIV Conclusiveness of Adjudication

228XIV(B) Persons Concluded
228k678 Privity in General

228k678(2) k. What Constitutes Priv-
ity in General. Most Cited Cases
Under Virginia Law, res judicata applies to anyone
so identified in interest with a party that he repres-
ents the same legal right, precisely the same ques-
tion, particular controversy, or issue.

[55] Judgment 228 821

228 Judgment
228XVII Foreign Judgments

228k814 Judgments of State Courts
228k821 k. Merger and Bar of Causes of

Action. Most Cited Cases
Under Virginia law, the identity of the quality of
the persons for or against whom the claim was
made was the same in both Virginia and West Vir-
ginia actions for res judicata purposes, where ori-
ginal plaintiffs in the Virginia suit were plaintiffs in
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the West Virginia proceeding, those plaintiffs sued
in the same capacity in both litigations, and none of
the defendants in the West Virginia proceeding
were plaintiffs in the Virginia proceeding.

[56] Judgment 228 665

228 Judgment
228XIV Conclusiveness of Adjudication

228XIV(B) Persons Concluded
228k665 k. Identity of Persons in General.

Most Cited Cases
Under Virginia Law, the “identity of quality” ele-
ment of res judicata is a requirement that the parties
in conflict appear in the identical capacities or “on
the same side of the versus” in both proceedings.

*228 Syllabus by the Court

1. “This Court's review of a trial court's decision on
a motion to dismiss for improper venue is for abuse
of discretion.” Syllabus point 1, United Bank, Inc.
v. Blosser, 218 W.Va. 378, 624 S.E.2d 815 (2005).

2. Our review of the applicability and enforceability
of a forum-selection clause is de novo.

3. “A circuit court's entry of summary judgment is
reviewed de novo. ” Syllabus point 1, Painter v.
Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

4. “ ‘ “A motion for summary judgment should be
granted only when it is clear that there is no genu-
ine issue of fact to be tried and inquiry concerning
the facts is not desirable to clarify the application of
the law.” Syllabus Point 3, Aetna Casualty &
Surety Co. v. Federal Insurance Co. of New York,
148 W.Va. 160, 133 S.E.2d 770 (1963).’ Syllabus
Point 1, Andrick v. Town of Buckhannon, 187
W.Va. 706, 421 S.E.2d 247 (1992).” Syllabus point
2, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d
755 (1994).

5. “The circuit court's function at the summary
judgment stage is not to weigh the evidence and de-
termine the truth of the matter, but is to determine
whether there is a genuine issue for trial.” Syllabus

point 3, Painter v. Peavy, 192 W.Va. 189, 451
S.E.2d 755 (1994).

6. Determining whether to dismiss a claim based on
a forum-selection clause involves a four-part ana-
lysis. The first inquiry is whether the clause was
reasonably communicated to the party resisting en-
forcement. The second step requires classification
of the clause as mandatory or permissive, i.e.,
whether the parties are required to bring any dis-
pute to the designated forum or are simply permit-
ted to do so. The third query asks whether the
claims and parties involved in the suit are subject to
the forum-selection clause. If the forum-selection
clause was communicated to the resisting party, has
mandatory force and covers the claims and parties
involved in the dispute, it is presumptively enforce-
able. The fourth, and final, step is to ascertain
whether the resisting party has rebutted the pre-
sumption of enforceability by making a sufficiently
strong showing that enforcement would be unreas-
onable and unjust, or that the clause was invalid for
such reasons as fraud or overreaching.

7. There are two types of forum-selection clauses:
mandatory and permissive. A mandatory forum-
selection clause contains clear language indicating
that jurisdiction is appropriate only in a designated
forum. A permissive forum-selection clause author-
izes litigation in a designated forum, but does not
prohibit litigation elsewhere.

8. The determination of whether a forum-selection
clause is mandatory or permissive requires an ex-
amination of the particular language contained
therein. If jurisdiction is specified with mandatory
terms such as “shall,” or exclusive terms such as
“sole,” “only,” or “exclusive,” the clause will be
enforced as a mandatory forum-selection clause.
However, if jurisdiction is not modified*229 by
mandatory or exclusive language, the clause will be
deemed permissive only.

9. To determine whether certain claims fall within
the scope of a mandatory forum-selection clause,
the deciding court must base its determination on
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the language of the clause and the nature of the
claims that are allegedly subject to the clause.

10. A plaintiff who is a non-signatory to a contract
containing a forum-selection clause may be bound
by that clause when it is shown that his or her
claims are closely related to the contract.

11. A defendant who is a non-signatory to a con-
tract containing a forum-selection clause may en-
force that clause when it is shown that the claims
against him or her are closely related to the con-
tract.

12. In determining whether to extend full retro-
activity to a new principle of law, established in a
civil case that did not overrule any prior precedent,
the following factors will be considered. First, we
will determine whether the new principle of law
was an issue of first impression whose resolution
was clearly foreshadowed. Second, we must de-
termine whether or not the purpose and effect of the
new rule will be enhanced or retarded by applying
the rule retroactively. Finally, we will determine
whether full retroactivity of the new rule would
produce substantial inequitable results.

13. A party may raise the defense of res judicata on
appeal when the prior judgment relied upon be-
comes final during the pendency of his/her appeal.
D.C. Offutt, Jr., Stephen Burchett, Perry W. Oxley,
David E. Rich, Offutt, Fisher & Nord, Huntington,
for the Appellants.

Bruce E. Stanley, Tarek F. Abdalla, Reed Smith
LLP, Pittsburgh, PA, for the Appellee, Hugh M.
Caperton.

Robert V. Berthold, Jr., Christina L. Smith, Ber-
thold, Tiano & O'Dell, Charleston, David B. Faw-
cett, Buchanan Ingersoll & Rooney, Pittsburgh, PA,
for the Appellees, Harman Development Corpora-
tion, Harman Mining Corporation, and Sovereign
Coal Sales, Inc.

Bradley J. Pyles, Pyles, Turner & Mick, LLP, Lo-
gan, for Amicus Curiae United Mine Workers of

America.

DAVIS, Justice:

The Appellants herein and defendants below, A.T.
Massey Coal Company, Inc., and various of its sub-
sidiaries, appeal from a March 15, 2005, order
entered in the Circuit Court of Boone County,
which denied their post-judgment motions for judg-
ment as a matter of law, a new trial, or remittitur, in
response to the entry of a judgment of more than
$50 million in favor of the appellees herein, and
plaintiffs below, Hugh M. Caperton, Harman De-
velopment Corporation, Harman Mining Corpora-
tion and Sovereign Coal Sales, Inc. In this appeal,
A.T. Massey Coal Company and its subsidiaries al-
lege numerous errors that purportedly occurred
throughout the proceedings below.

This case is presently before this Court on rehear-
ing.FN1 Based upon our thorough consideration of
the parties' arguments on rehearing, the relevant
case law and the record on appeal, we again con-
clude that this case may be resolved on two separ-
ate and mutually exclusive grounds. First, we find
that the circuit court erred in denying a motion to
dismiss filed by A.T. Massey Coal Company and its
subsidiaries, based upon the existence of a forum-
selection clause contained in a contract that directly
related to the conflict giving rise to the instant law-
suit. Assuming, arguendo, that the circuit court's
denial of the motion to dismiss was not in error, we
further conclude that the judgment should be re-
versed based upon the doctrine of res judicata due
to an earlier action that had been litigated in
Buchanan County, Virginia. Accordingly, we re-
verse the judgment in this case and remand for the
circuit court to enter an order dismissing, with pre-
judice, this case against A.T. Massey Coal Com-
pany and its subsidiaries.

FN1. The opinion formerly filed in con-
nection with this appeal has been vacated
based upon the subsequent voluntary dis-
qualification of two of the justices who
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participated in the earlier proceedings in
this Court.

*230 I.

FACTUAL AND PROCEDURAL HISTORY

Central to the dispute underlying this appeal is the
Harman Mine, an underground coal mine located in
Buchanan County, Virginia, that produced very
high quality metallurgical coal. Prior to 1993, Har-
man Mine was owned by Inspiration Coal Corpora-
tion (hereinafter referred to as “Inspiration”)
through three subsidiaries: Harman Mining Corpor-
ation (hereinafter referred to as “Harman Mining”),
Sovereign Coal Sales, Inc. (hereinafter referred to
as “Sovereign”), and Southern Kentucky Energy
Company (hereinafter referred to as “Southern”).
For many years, all of the coal from the Harman
Mine had been sold to Wellmore Coal Corporation
(hereinafter referred to as “Wellmore”), a subsidi-
ary of United Coal Corporation. In April 1992,
Sovereign and Southern entered a coal supply
agreement (hereinafter referred to as “the 1992
CSA”) with Wellmore. Under the 1992 CSA, Well-
more was to purchase from Sovereign and Southern
approximately 750,000 tons of coal per year for a
period of ten years.

In 1993, Hugh M. Caperton (hereinafter referred to
as “Mr. Caperton”), a plaintiff below and appellee
herein, formed Harman Development Corporation
FN2 (hereinafter referred to as “Harman Develop-
ment”).FN3 In that same year, Harman Develop-
ment purchased the three previously mentioned
subsidiaries of Inspiration: Harman Mining,FN4

Sovereign FN5 and Southern, and thereby became
the owner of the Harman Mine.FN6 Harman Devel-
opment, Harman Mining and Sovereign are all
plaintiffs to this action below, and are appellees
herein (hereinafter collectively referred to as “the
Harman Companies”). In 1997, in order to fund im-
provements to the Harman Mine, the Harman Com-
panies sold all the Harman Mine reserves to Penn

Virginia Corporation, and then leased back those
reserves that could be mined in a cost-effective
manner.

FN2. Harman Development Corporation is
a Virginia corporation that has its principal
place of business in Beckley, West Virgin-
ia.

FN3. Mr. Caperton had worked for Sover-
eign when it was a subsidiary of Inspira-
tion. As Sovereign's employee, Mr. Caper-
ton sold coal on behalf of Sovereign, in-
cluding coal from the Harman Mine. Mr.
Caperton left Sovereign to form his own
coal brokerage company, Dominion En-
ergy. Through Dominion Energy, Mr.
Caperton continued to broker coal from the
Harman Mine on behalf of Inspiration. In
1993, Dominion Energy became Harman
Development Corporation.

FN4. Harman Mining is a Virginia corpor-
ation that transacts business in West Vir-
ginia and is a wholly-owned subsidiary of
Harman Development.

FN5. Sovereign is a Delaware corporation
that has its principal place of business in
Beckley, West Virginia. Sovereign is a
wholly-owned subsidiary of Harman De-
velopment.

FN6. The plan Harman Development es-
tablished for the Harman Mine was to mine
the reserves in a way that would allow con-
venient access to adjoining reserves owned
by Pittston Coal Company. The appellees
explain that it is commonplace in the min-
ing industry for coal companies to sell or
lease their properties to other operators
when it makes economic sense to allow
someone else to mine their coal. Due to the
topography of the area, the Harman Mine
provided better access to the Pittston re-
serves than Pittston itself had. Thus, Mr.
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Caperton hoped to one day lease the Pitt-
ston reserves. However, no lease agree-
ment was ever executed between Pittston
and any of the Harman Companies.

From the time the Harman Companies became
owners of the Harman Mine until 1997, coal from
the Harman Mine was purchased by Wellmore in
accordance with the 1992 CSA. Prior to the expira-
tion of the 1992 CSA, in March of 1997, a new
CSA with a higher price per ton of coal (hereinafter
referred to as “the 1997 CSA”) was negotiated
between Sovereign, Wellmore and Harman Mining.
FN7 The 1997 CSA was to be in effect for a period
of five years, commencing retroactively on January
1, 1997. However, the 1997 CSA included, among
other things, a force majeure clause,FN8 and a for-
um-selection *231 clause requiring that “[a]ll ac-
tions brought in connection with this Agreement
shall be filed in and decided by the Circuit Court of
Buchanan County, Virginia.” FN9

FN7. The 1997 CSA specified that Well-
more would purchase a minimum tonnage
of coal, 573,000 tons per year, and also
gave Wellmore the option to purchase all
of the Harman Mine's production. Historic-
ally, Wellmore had purchased all of the
coal that the Harman Mine produced.

FN8. The force majeure clause was nearly
identical to one that had been included in
the 1992 CSA, and stated, in relevant part,

The term “force majeure” as used herein
shall mean any and all causes reasonably
beyond the control of SELLER or BUY-
ER, as applicable, which cause SELLER
or BUYER to fail to perform hereunder,
such as, but not limited to, acts of God,
acts of the public enemy, epidemics, in-
surrections, riots, labor disputes and
strikes, government closures, boycotts,
labor and material shortages, fires, ex-
plosions, floods, breakdowns or outages
of or damage to coal preparation plants,

equipment or facilities, interruptions or
reduction to power supplies or coal
transportation (including, but not limited
to, railroad car shortages) embargoes,
and acts of military or civil authorities,
which wholly or partly prevent the min-
ing, processing, loading and/or deliver-
ing of the coal by SELLER, or which
wholly or partly prevent the receiving,
accepting, storing, processing or ship-
ment of the coal by BUYER.... Pertain-
ing to BUYER, the term “force majeure”
as used herein shall further include oc-
currence(s) of a force majeure event at
any of BUYER's customer's plants and
facilities, except that the effects of any
such force majeure event shall not justify
BUYER in reducing its purchase of coal
hereunder in greater proportion than the
coal to be purchased hereunder bears to
all BUYER's sources of supply, includ-
ing BUYER's own mines, for BUYER's
metallurgical coal sold to domestic coke
producers. SELLER and BUYER shall
promptly notify the other following com-
mencement of a force majeure. If be-
cause of a force majeure SELLER or
BUYER, respectively, is unable to carry
out its obligations under this Agreement
and if such Party shall promptly give to
the other Party written notice of such
force majeure, then the obligations of the
Party giving such notice and the corres-
ponding obligations of the other Party
shall be suspended to the extent made
necessary by such force majeure and
during its continuance; provided
however, (i) that such obligations shall
be suspended only to the extent made ne-
cessary by such force majeure and only
during its continuance, and (ii) that the
Party giving such notice shall act
promptly in [sic] reasonable manner to
eliminate such force majeure....
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FN9. This forum-selection clause is
identical to one that had been included in
the 1992 CSA.

During the course of the 1992 CSA, and at the time
the 1997 CSA was executed, one of Wellmore's
primary customers was LTV Steel (hereinafter re-
ferred to as “LTV”). Wellmore sold and shipped
nearly two-thirds of the coal it purchased from the
Harman Companies to LTV's coke plant located in
Pittsburgh, Pennsylvania.FN10 On July 19, 1997,
LTV announced that it intended to close its Pitts-
burgh coke plant due to a change in emissions regu-
lations promulgated by the Environmental Protec-
tion Agency.

FN10. LTV purchased from Wellmore a
premium blend of coal from the Harman
Mine mixed with other, lesser quality
coals. The circuit court expressly found
that “[c]oal from the Harman Mine is me-
tallurgical coal with very favorable coking
characteristics prized by steelmakers like
LTV.”

A.T. Massey Coal Company (hereinafter referred to
as “Massey”), a defendant below and appellant
herein, had tried unsuccessfully for several years to
sell its West Virginia mined coal directly to LTV.
FN11 Due to its lack of success in selling to LTV
on its own, Massey determined to acquire LTV's
supplier, Wellmore, and its parent corporation,
United Coal Corporation (hereinafter referred to as
“United”).FN12 Massey purchased Wellmore and
United on July 31, 1997. Since there was no long-
term agreement between LTV and Wellmore, Mas-
sey hoped to substitute its own coal for the Harman
Mine coal that Wellmore had been supplying to
LTV. An internal Massey memorandum admitted
during trial revealed that Massey understood there
were risks to its plan, most notably the possibility
that the relationship between LTV and Wellmore
might not continue under Massey ownership of
Wellmore. The circuit court found that, in spite of
this risk, and despite the knowledge that LTV was
“extremely reluctant to change a long-established,

successful coal blend” that included coal from the
Harman Mine, Massey nevertheless “provided LTV
with firm price quotes for coal mainly from Massey
Mines, not Harman coal, and insisted that LTV
make Massey its sole-source provider via a *232
long-term coal contract.” FN13 As a consequence
of Massey's actions, LTV ceased buying coal from
Wellmore. Thereafter, on August 5, 1997, Well-
more, at the direction of Massey, gave notice to the
Harman Companies by letter stating that if LTV did
in fact close its Pittsburgh plant, then Wellmore an-
ticipated a pro rata reduction in tonnage under the
force majeure clause of the 1997 CSA.

FN11. This coal was inferior in quality to
the coal obtained from the Harman Mine
and sold to LTV through Wellmore.

FN12. The Harman Companies and Mr.
Caperton presented evidence at trial to es-
tablish that Massey had for some time de-
sired to sell coal to LTV, and opined that it
was this desire that motivated Massey's ac-
quisition of Wellmore, and further motiv-
ated Massey to eliminate the Harman
Companies as its competitors via the de-
struction of those companies.

FN13. Massey made these demands not-
withstanding its knowledge that LTV had
historically demonstrated a preference for
multiple suppliers and had not entered
multi-year coal supply contracts. Addition-
ally, the firm price for its coal that Massey
quoted to LTV represented “a handsome
improvement” over the prices at which
Massey had been selling its coal.

Subsequent to Wellmore's August 5th letter, Mas-
sey entered into negotiations with the Harman
Companies for the purchase of the Harman Mine.
During the course of these negotiations, confiden-
tial information regarding the Harman Mine's oper-
ations, including its desire to eventually mine ad-
joining Pittston reserves,FN14 as well as confiden-
tial information pertaining to the finances of the
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Harman Companies and of Mr. Caperton, person-
ally, was shared with Massey. The Harman Com-
panies also expressed to Massey their disagreement
that the LTV closure of its Pittsburgh coke plant
constituted a force majeure event.

FN14. See supra note 6.

Thereafter, on December 1, 1997, Wellmore, at
Massey's direction, declared force majeure based
on LTV's closure of its Pittsburgh coke plant, and
advised the Harman Companies that it would pur-
chase only 205,707 tons of the 573,000 minimum
tons of coal required under the 1997 CSA. Accord-
ing to the express findings of the circuit court on
this point,

[o]nly after Massey's marketing efforts caused the
loss of LTV's business did Massey direct Well-
more to declare “force majeure” against Harman,
a declaration which Massey knew would put Har-
man out of business. Massey acknowledged
Wellmore was readily able to purchase and sell
the Harman coal, but instead chose to have Well-
more declare “force majeure” based upon a cost
benefit analysis Massey performed which indic-
ated that it would increase its profits by doing so.
Furthermore, before Massey directed the declara-
tion of “force majeure”, Massey concealed the
fact that the LTV business was lost and Massey
delayed Wellmore's termination of Harman's con-
tract until late in the year, knowing it would be
virtually impossible for Harman to find alternate
buyers for its coal at that point in time. Once
Wellmore suddenly stopped purchasing Harman's
output, Harman had no ability to stay in business.
In the meantime, Massey sold Wellmore.

Massey continued in negotiations with the Harman
Companies and Mr. Caperton for Massey's pur-
chase of the Harman Mine, and the parties agreed
to close the transaction on January 31, 1998.
However, Massey delayed and, as the circuit court
found, “ultimately collapsed the transaction in such
a manner so as to increase [the Harman Compan-
ies'] financial distress.” FN15 In addition, Massey

utilized the confidential information it had obtained
from the Harman Companies to take further actions,
such as purchasing a narrow band of the Pittston
coal reserves surrounding the Harman Mine in or-
der to make the Harman Mine unattractive to others
and thereby decrease its value. During the negoti-
ations for the sale of the Harman Mine to Massey,
Massey had also learned that Mr. Caperton had per-
sonally guaranteed a number of the Harman Com-
panies' obligations.FN16 *233 Subsequently, the
Harman Companies filed for bankruptcy.

FN15. According to testimony presented at
trial, during the negotiations of Massey's
potential purchase of the Harman Mine,
Massey represented that it would assume
the Harman coal reserves lease from Penn
Virginia “as-is.” However, just prior to the
scheduled closing of Massey's purchase of
the Harman Mine, Massey demanded
changes to numerous material terms of the
Harman Companies' lease agreement with
Penn Virginia. Massey and Penn Virginia
could not agree on terms; therefore, Mas-
sey's purchase of the Harman Mine was
never completed.

FN16. Mr. Caperton had personal obliga-
tions to Inspiration Coal (now known as
Terra Industries), Senstar Financial,
Grundy National Bank, and Vision Finan-
cial, among others. The circuit court ex-
pressly found that many of the steps Mas-
sey took were directed at Mr. Caperton
personally, and that Mr. Caperton had re-
lied to his detriment on numerous false
representations made by Massey. One ex-
ample of such false representations made
by Massey was that it lead Mr. Caperton to
believe that it intended to close its pur-
chase of the Harman Mine on January 31,
1998, when, in fact, Massey had already
determined not to close the transaction.

Thereafter, in May 1998, Harman Mining and Sov-
ereign sued Wellmore in the Circuit Court of
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Buchanan County, Virginia, alleging causes of ac-
tion for breach of contract and for breach of the
covenant of good faith and fair dealing arising from
Wellmore's declaration of force majeure. However,
Harman Mining and Sovereign voluntarily with-
drew their tort claim prior to trial. Following trial
on the contract claim, a jury found in favor of Har-
man Mining and Sovereign and awarded $6 million
in damages.FN17

FN17. Wellmore appealed the verdict to
the Supreme Court of Virginia, however
the appeal was refused on technical
grounds. See Wellmore Coal Corp. v. Har-
man Mining Corp., 264 Va. 279, 568
S.E.2d 671 (2002).

Shortly after the Virginia action was filed, on Octo-
ber 29, 1998, Harman Development, Harman Min-
ing, Sovereign and Mr. Caperton, individually, filed
the instant action in the Circuit Court of Boone
County, West Virginia, against A.T. Massey Coal
Company, Inc., Elk Run Coal Company, Inc., Inde-
pendence Coal Company, Inc., Mar Fork Coal
Company, Inc., Performance Coal Company, and
Massey Coal Sales Company, Inc. (hereinafter col-
lectively referred to as “the Massey Defendants”).
FN18 The first amended complaint in this action
was filed on December 10, 1998, and asserted
claims of tortious interference with existing con-
tractual relations, tortious interference with pro-
spective contractual relations, fraudulent misrepres-
entation, civil conspiracy, negligent misrepresenta-
tion, and punitive damages. Though numerous pre-
trial motions were filed in the underlying action,
two in particular are relevant to our resolution of
this matter. First, in December 1998, the Massey
Defendants filed a motion to dismiss. In their
memorandum in support of the motion, the Massey
Defendants argued, inter alia, that the forum-se-
lection clause of the 1997 CSA required this action
to be filed in Buchanan County, Virginia. The cir-
cuit court denied the Massey Defendants' motion to
dismiss. Thereafter, in April 2002, the Massey De-
fendants filed a motion for summary judgment, ar-

guing, in relevant part, that the instant action was
barred under the legal principal of res judicata. The
circuit court denied this motion as well.

FN18. Elk Run Coal Company, Inc., Inde-
pendence Coal Company, Inc., Mar Fork
Coal Company, Inc., Performance Coal
Company, and Massey Coal Sales Com-
pany, Inc., are all subsidiaries of A.T.
Massey Coal Company, Inc.

Ultimately, only three of the theories of liability as-
serted in this action were presented to the jury for a
verdict: FN19 tortious interference, fraudulent mis-
representation and fraudulent concealment. On Au-
gust 1, 2002, the jury found in favor of all plaintiffs
on all three grounds and returned a verdict, includ-
ing punitive damages, of $50,038,406.00. On Au-
gust 30, 2002, the Massey Defendants filed a mo-
tion seeking judgment as a matter of law, a new tri-
al, or, in the alternative, remittitur. Following a
lengthy delay, by order entered March 17, 2005, the
circuit court denied the post-trial motions. This ap-
peal followed.FN20

FN19. The punitive damages claim was
presented also.

FN20. There were additional delays in this
case involving the trial transcript. The cir-
cuit court certified the transcript on August
25, 2006. This appeal was then filed on
October 24, 2006.

II.

STANDARD OF REVIEW

Our analysis of this case will consider two issues:
first, whether the circuit court erred in denying the
Massey Defendants' motion to dismiss on the issue
of the forum-selection clause, and, in the alternat-
ive, whether the circuit court erred in denying the
Massey Defendants' motion for summary judgment
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on the issue of res judicata.

[1][2] We first review the correctness of the circuit
court's denial of the Massey Defendants' motion to
dismiss for improper venue in light of the forum-
selection clause contained*234 in the 1997 CSA.
“This Court's review of a trial court's decision on a
motion to dismiss for improper venue is for abuse
of discretion.” Syl. pt. 1, United Bank, Inc. v.
Blosser, 218 W.Va. 378, 624 S.E.2d 815 (2005).
FN21 However, we now hold that “[o]ur review of
the applicability and enforceability of [a] for-
um[-]selection clause is de novo.” Hugel v. Corpor-
ation of Lloyd's, 999 F.2d 206, 207 (7th Cir.1993)
(citing Northwestern Nat'l Ins. Co. v. Donovan, 916
F.2d 372, 375 (7th Cir.1990); Riley v. Kingsley Un-
derwriting Agencies, Ltd., 969 F.2d 953, 956 (10th
Cir.1992)). Cf. Syllabus point 1, Chrystal R.M. v.
Charlie A.L., 194 W.Va. 138, 459 S.E.2d 415
(1995) (“Where the issue on an appeal from the cir-
cuit court is clearly a question of law or involving
an interpretation of a statute, we apply a de novo
standard of review.”).

FN21. “Courts generally consider a motion
to dismiss, based upon a forum selection
clause, as a motion to dismiss for improper
venue.” Franklin D. Cleckley, Robin J.
Davis, & Louis J. Palmer, Jr., Litigation
Handbook on West Virginia Rules of Civil
Procedure, § 12(b)(3)[5], at 376 (2d
ed.2006).

[3][4][5] We next consider the circuit court's denial
of the Massey Defendants' motion for summary
judgment on the issue of res judicata. “A circuit
court's entry of summary judgment is reviewed de
novo.” Syl. pt. 1, Painter v. Peavy, 192 W.Va. 189,
451 S.E.2d 755 (1994). For purposes of our de novo
review, we further note that

“ ‘[a] motion for summary judgment should be
granted only when it is clear that there is no
genuine issue of fact to be tried and inquiry con-
cerning the facts is not desirable to clarify the ap-
plication of the law.’ Syllabus Point 3, Aetna

Casualty & Surety Co. v. Federal Insurance Co.
of New York, 148 W.Va. 160, 133 S.E.2d 770
(1963).” Syllabus Point 1, Andrick v. Town of
Buckhannon, 187 W.Va. 706, 421 S.E.2d 247
(1992).

Syl. pt. 2, Painter. Finally, we note that “[t]he cir-
cuit court's function at the summary judgment stage
is not to weigh the evidence and determine the truth
of the matter, but is to determine whether there is a
genuine issue for trial.” Syl. pt. 3, Painter. With
these considerations in mind, we proceed to address
the dispositive issues raised in this appeal.

III.

DISCUSSION

Although numerous issues have been raised on ap-
peal in this case, we find that the instant matter may
be resolved on the issue of the forum-selection
clause contained in the 1997 CSA between Sover-
eign Coal Sales, Inc., Wellmore Coal Corporation
and Harman Mining Corporation. In the alternative,
this case may be resolved based on the doctrine of
res judicata. We address each of these issues in
turn.

A. Forum-Selection Clause

[6] The 1997 CSA between Sovereign, Wellmore
and Harman Mining provided that the
“[a]greement, in all respects, shall be governed,
construed and enforced in accordance with the sub-
stantive laws of the Commonwealth of Virginia. All
actions brought in connection with this Agreement
shall be filed in and decided by the Circuit Court of
Buchanan County, Virginia....” In the proceeding
below, the Massey Defendants filed a motion to
dismiss alleging, in relevant part, that the forum-
selection clause in the 1997 CSA required that any
action related to that agreement be brought in the
Circuit Court of Buchanan County, Virginia. Ac-
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cordingly, the Massey Defendants argued that the
action was improperly before the Circuit Court of
Boone County, West Virginia, and that the instant
action should therefore be dismissed.FN22 The cir-
cuit court denied the motion to dismiss.

FN22. “A motion to dismiss is the proper
procedural mechanism for enforcing a for-
um-selection clause that a party to the
agreement has violated in filing suit.”
Deep Water Slender Wells, Ltd. v. Shell
Int'l Exploration & Prod., Inc., 234
S.W.3d 679, 687 (Tex.App.2007) (citations
omitted).

This case presents the first opportunity for this
Court to address substantive issues involving for-
um-selection clauses. By way of definition, it has
been recognized that “[a] ‘forum selection’ provi-
sion in a contract designates a particular state or
court as the jurisdiction in which the parties will lit-
igate *235 disputes arising out of the contract and
their contractual relationship.” 17A Am.Jur.2d
Contracts § 259, at 255 (2004) (footnote omitted).
While forum-selection clauses historically were dis-
favored, such is no longer the case, so long as the
clause is fair and reasonable:

The right of an injured party to legal redress is
jealously guarded by the courts. Formerly, no
agreement confining the right of a party to sue in
a particular court or tribunal or in the courts or
tribunals of a certain jurisdiction, or to determine
the venue of a suit in such a way as to deprive the
defendant of his statutory privileges as to place of
trial was enforced, unless perhaps where the
agreement was made after the cause of action had
arisen and was part of a fair compromise. A
minority of courts still follow this older rule.

During the past two decades, the rules governing
the validity of various “forum selection” clauses
have been relaxed considerably, the courts fol-
lowing a pattern similar to that which has already
been discussed in connection with arbitration
clauses. Thus, while it remains true today that a

clause or provision unreasonably or improperly
attempting to deprive a court of its jurisdiction
will not be enforced, the modern trend is to re-
spect the enforceability of contracts containing
clauses limiting judicial jurisdiction, if there is
nothing unfair or unreasonable about them. This
trend is directly traceable to the landmark case of
M/S Bremen v. Zapata Off-Shore Co., [407 U.S.
1, 92 S.Ct. 1907, 32 L.Ed.2d 513 (1972) ], in
which the United States Supreme Court upheld
the validity of a freely negotiated forum selection
clause in a commercial contract between an
American firm and a German concern, which spe-
cified that any dispute must be determined by the
English courts....

7 Samuel Williston & Richard A. Lord, A Treatise
on the Law of Contracts § 15:15, at 290-301 (4th
ed.1997) (footnotes omitted). See also 17A
Am.Jur.2d Contracts § 259, at 255-56 (“While
there is contrary authority, generally modern courts
will enforce forum-selection clauses entered into by
parties to a contract provided that the clauses are
not unfair, unreasonable, or unjust under [the] cir-
cumstances.” (footnotes omitted)).

Although this Court has not had occasion to address
substantive issues involving forum-selection
clauses, we have previously indicated our general
approval of forum-selection clauses by noting that
they are not contrary to public policy:

Unquestionably, forum selection clauses are not
contrary to public policy in and of themselves for
they are sanctioned in commercial sales agree-
ments under W. Va.Code § 46-1-105(2). Al-
though an early case in our jurisprudence held
void a clause in a stock certificate requiring that
stockholders bring suit in New York, Savage v.
People's Building, Loan and Savings Association,
45 W.Va. 275, 31 S.E. 991 (1898), later cases
have sanctioned, at least implicitly, forum selec-
tion clauses. Axelrod v. Premier Photo Service,
Inc., 154 W.Va. 137, 173 S.E.2d 383 (1970).
Board of Education v. W. Harley Miller, Inc., 159
W.Va. 120, 221 S.E.2d 882 (1975)....
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As the Federal court observed, West Virginia ap-
pears not to subscribe to the rule that choice of
forum clauses are void per se. “Rather the rule of
most jurisdictions and the rule that this Court be-
lieves that West Virginia should and would adopt
is that such clauses will be enforced only when
found to be reasonable and just”. Leasewell, Ltd.
v. Jake Shelton Ford Inc., 423 F.Supp. 1011,
1015 (S.D.W.Va.1976). See also, Kolendo v. Jer-
ell, Inc., 489 F.Supp. 983 (S.D.W.Va.1980).

General Elec. Co. v. Keyser, 166 W.Va. 456,
461-62 n. 2, 275 S.E.2d 289, 292-93 n. 2 (1981).
See also Franklin D. Cleckley, Robin J. Davis, &
Louis J. Palmer, Jr., Litigation Handbook on West
Virginia Rules of Civil Procedure § 12(b)(3)[5], at
376-77 (2d ed.2006) (hereinafter referred to as “Lit-
igation Handbook ”) (“The Supreme Court has in-
dicated in passing that forum selection clauses are
not contrary to public policy.” (citing General Elec-
tric Co. v. Keyser )).

Having found no impediment to the enforcement of
forum-selection clauses in general, we now must
endeavor to specifically determine whether the for-
um-selection *236 clause of the 1997 CSA should
have been enforced in the instant case.

[7][8][9][10][11] In Phillips v. Audio Active Lim-
ited, 494 F.3d 378 (2d Cir.2007), the United States
Court of Appeals for the Second Circuit articulated
a four-part test for determining whether a claim
should be dismissed based upon a forum-selection
clause. We find this test supported by reason and
logic, and by the manner in which such cases have
been resolved in other courts; therefore, we now
hold that

[d]etermining whether to dismiss a claim based
on a forum[-]selection clause involves a four-part
analysis. The first inquiry is whether the clause
was reasonably communicated to the party resist-
ing enforcement.... The second step requires
[classification of] the clause as mandatory or per-
missive, i.e., ... whether the parties are required
to bring any dispute to the designated forum or

[are] simply permitted to do so. [The third query]
asks whether the claims and parties involved in
the suit are subject to the forum selection
clause....

If the [forum-selection] clause was communic-
ated to the resisting party, has mandatory force
and covers the claims and parties involved in the
dispute, it is presumptively enforceable.... The
fourth, and final, step is to ascertain whether the
resisting party has rebutted the presumption of
enforceability by making a sufficiently strong
showing that “enforcement would be unreason-
able [and] unjust, or that the clause was invalid
for such reasons as fraud or overreaching.”

Phillips, 494 F.3d at 383-84 (internal citations
omitted) (quoting M/S Bremen v. Zapata Off-Shore
Co., 407 U.S. 1, 15, 92 S.Ct. 1907, 1916, 32
L.Ed.2d 513 (1972)). See also Dexter Axle Co. v.
Baan USA, Inc., 833 N.E.2d 43, 49
(Ind.Ct.App.2005) (“Having found that the forum
selection clause in the Consulting Agreement is val-
id, binding, and enforceable, we must next consider
whether it applies to any or all of Dexter's claims
against Baan.”); Deep Water Slender Wells, Ltd. v.
Shell Int'l Exploration & Prod., Inc., 234 S.W.3d
679, 687 (Tex.App.2007) (“In deciding whether to
enforce a mandatory forum-selection clause, courts
must determine whether the claims in the case at
hand fall within the scope of the forum-selection
clause and whether the court should enforce the
clause. In addition to resolving issues of scope and
enforceability, courts also may have to decide is-
sues as to whether nonsignatories to the contract
can enforce the forum-selection clause contained
therein.”). We now follow this analysis to ascertain
whether the instant case should have been dis-
missed pursuant to the forum selection clause.

[12][13] 1. Reasonably Communicated. The first
question we must answer is whether the forum-
selection clause was reasonably communicated to
Mr. Caperton and the Harman Companies.
“Although a strong presumption of enforceability
attaches to forum selection clauses, see M/S Bre-
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men, 407 U.S. at 15, 92 S.Ct. 1907, 32 L.Ed.2d
513, ‘[t]he legal effect of a forum-selection clause
depends in the first instance upon whether its exist-
ence was reasonably communicated to the
plaintiff....’ ” Electroplated Metal Solutions, Inc. v.
American Servs., Inc., 500 F.Supp.2d 974, 976
(N.D.Ill.2007) (internal citation omitted) (quoting
Effron v. Sun Line Cruises, Inc., 67 F.3d 7, 9 (2d
Cir.1995)). See also 17A C.J.S. Contracts § 237, at
211 (1999) (“A forum selection clause is unen-
forceable as to a plaintiff who did not have suffi-
cient notice of the forum selection clause prior to
entering the contract.”).

This prong of the analysis is easily resolved as Mr.
Caperton and the Harman Companies have not ar-
gued that the forum-selection clause was not reas-
onably communicated to them. Furthermore, Sover-
eign and Harman Mining were parties to the agree-
ment, and Mr. Caperton signed the contract in his
capacity as president of Sovereign. Therefore, these
parties cannot claim ignorance of the plainly
worded forum-selection clause, which “clearly con-
vey[ed] to any reader that any action regarding the
[CSA] must be brought in a specific court, and the
location of that court [was] readily ascertainable....”
Klotz v. Xerox Corp., 519 F.Supp.2d 430, 433
(S.D.N.Y. 2007). Moreover, though Harman Devel-
opment, the parent company of Sovereign and Har-
man Mining, was not a party to the 1997 CSA, Mr.
*237 Caperton is the sole owner of Harman Devel-
opment. Since Mr. Caperton had knowledge of the
clause, Harman Development is deemed to have
knowledge of the clause. See Clark v. Milam, 192
W.Va. 398, 402, 452 S.E.2d 714, 718 (1994)
(“Generally, a corporation ‘knows,’ or ‘discovers,’
what its officers and directors know.”). Thus, we
find sufficient evidence in the record of this case to
establish that the forum-selection clause was reas-
onably communicated to those who now resist its
application.

[14][15][16][17] 2. Mandatory or Permissive. The
second step in our analysis is to determine whether
the forum-selection clause is mandatory or per-

missive. It has been widely recognized, and we now
expressly hold that “[t]here are two types of for-
um[-]selection clauses: mandatory and permissive.
A mandatory forum[-]selection clause contains
clear language indicating that jurisdiction is appro-
priate only in a designated forum. A permissive for-
um[-]selection clause authorizes litigation in a des-
ignated forum, but does not prohibit litigation else-
where.” Litigation Handbook § 12(b)(3)[5], at 376
(footnote omitted) (citing K. & V. Scientific Co.,
Inc. v. Bayerische Motoren Werke Aktiengesell-
schaft (“BMW”), 314 F.3d 494 (10th Cir.2002)).
See also Weisser v. PNC Bank, N.A., 967 So.2d
327, 330 (Fla.Dist.Ct.App.2007) (“ ‘Permissive
[forum selection] clauses constitute nothing more
than a consent to jurisdiction and venue in the
named forum and do not exclude jurisdiction or
venue in any other forum.’ ... In contrast, mandat-
ory forum selection clauses provide ‘for a mandat-
ory and exclusive place for future litigation.’ ”
(citations omitted)); Great N. Ins. Co. v. Constab
Polymer-Chemie GmbH & Co., No. 5:01-CV-0882
(NAM)(GJD), 2007 WL 2891981, at *8
(N.D.N.Y.2007) (“A mandatory forum selection
clause grants exclusive jurisdiction to a selected
forum and should control absent a strong showing
that it should be set aside.... In contrast, ‘a per-
missive forum selection clause indicates the con-
tracting parties' consent to resolve their dispute in a
given forum, but does not require the dispute to be
resolved in that forum ....’ ” (internal citations
omitted)).

[18][19] Resolution of the question of whether a
forum-selection clause is mandatory or permissive
requires scrutiny of the particular language used.

In determining whether a forum selection clause
is mandatory or permissive, the language of the
clause must be examined. For example, in
Quinones, the Florida Supreme Court found that
the forum selection clause was permissive, not
mandatory, because it provided that the creditor “
may ” institute legal proceedings in specified
courts, not that it “ shall ” do so. [ Quinones v.
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Swiss Bank Corp. (Overseas), S.A., 509 So.2d
273, 275 (Fla.1987) ] (emphasis added)....
“Conversely forum selection clauses which state
or clearly indicate that any litigation must or
shall be initiated in a specified forum are man-
datory.” Shoppes Ltd.[ P'ship v. Conn, 829 So.2d
356, 358 (Fla.Dist.Ct.App.2002) ] (emphasis ad-
ded) (citing Mgmt. Computer Controls, Inc. v.
Charles Perry Constr., Inc., 743 So.2d 627 (Fla.
1st DCA 1999)).

Weisser, 967 So.2d at 329-30. The Weisser Court
also cited Regal Kitchens, Inc. v. O'Connor &
Taylor Condominium Construction, Inc., 894 So.2d
288, 290 (Fla.Dist.Ct.App.2005), wherein the court
examined a forum-selection clause which stated
that “[a]ny litigation concerning this contract shall
be governed by the law of the State of Florida, with
proper venue in Palm Beach County. ” (Emphasis
added). The Regal Kitchens Court observed that the
clause was mandatory as to the law to be applied,
but permissive as to the forum, commenting that,

[i]n the instant case, although the venue clause
unequivocally states that Florida law shall apply
to any litigation of the subcontract, it lacks man-
datory language or words of exclusivity to show
that venue is proper only in Palm Beach County.
See Shoppes Ltd. P'ship v. Conn., 829 So.2d at
357-58. That is to say, this clause does not un-
equivocally mandate that a controversy or dispute
be litigated in Palm Beach County, nor does it
waive any other territorial jurisdiction. The lan-
guage merely allows a party to file suit in Palm
Beach County.

894 So.2d at 291-92.

[20][21] Thus, to be enforced as mandatory, a for-
um-selection clause must do more *238 than simply
mention or list a jurisdiction; in addition, it must
either specify venue in mandatory language, or con-
tain other language demonstrating the parties' intent
to make jurisdiction exclusive.

A forum selection clause is mandatory if jurisdic-
tion and venue are specified with mandatory or

exclusive language. John Boutari & Son, Wines
& Spirits, S.A. v. Attiki Imp. & Distribs., Inc., 22
F.3d 51, 53 (2d Cir.1994). In Boutari, the Second
Circuit held that “[t]he general rule in cases con-
taining forum selection clauses is that [w]hen
only jurisdiction is specified the clause will gen-
erally not be enforced without some further lan-
guage indicating the parties' intent to make juris-
diction exclusive.” Boutari, 22 F.3d at 52....

Great N. Ins. Co., 2007 WL 2891981, at *8
(additional citations omitted). See also K & V Sci-
entific Co., Inc. v. Bayerische Motoren Werke Ak-
tiengesellschaft (“BMW”), 314 F.3d 494, 499 (10th
Cir.2002) (“ ‘[W]here venue is specified [in a for-
um-selection clause] with mandatory or obligatory
language, the clause will be enforced; where only
jurisdiction is specified [in a forum-selection
clause], the clause will generally not be enforced
unless there is some further language indicating the
parties' intent to make venue exclusive.” (quoting
Paper Express, Ltd. v. Pfankuch Maschinen GmbH,
972 F.2d 753, 757 (7th Cir.1992)). See also Print-
ing Servs. of Greensboro, Inc. v. American Capital
Group, Inc., 180 N.C.App. 70, 637 S.E.2d 230, 232
(2006) ( “ ‘[T]he general rule is when a jurisdiction
is specified in a provision of contract, the provision
generally will not be enforced as a mandatory se-
lection clause without some further language that
indicates the parties' intent to make jurisdiction ex-
clusive. Indeed, mandatory forum selection clauses
recognized by our appellate courts have contained
words such as “exclusive” or “sole” or “only”
which indicate that the contracting parties intended
to make jurisdiction exclusive.)” (quoting Mark
Group Int'l, Inc. v. Still, 151 N.C.App. 565, 566
S.E.2d 160, 161 (2002))).

An example of a case illustrating a forum-selection
clause that used mandatory language is Docksider,
Ltd. v. Sea Technology, Ltd., 875 F.2d 762 (9th
Cir.1989). In that case, the plaintiff entered into a
contract with the defendant to distribute equipment
manufactured by the defendant. The contract con-
tained a forum-selection clause that contained the
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following pertinent language: “Licensee hereby
agrees and consents to the jurisdiction of the courts
of the State of Virginia. Venue of any action
brought hereunder shall be deemed to be in
Gloucester County, Virginia.” Docksider, 875 F.2d
at 763. A dispute arose over the contract that resul-
ted in the plaintiff filing an action against the de-
fendant in a federal district court in California. The
district court dismissed the action on the grounds
that the forum-selection clause required the case be
filed in a Virginia court. The plaintiff appealed on
the grounds that the forum-selection clause was
permissive, not mandatory. The Court of Appeals
for the Ninth Circuit disagreed with the plaintiff,
ruling as follows:

The critical language in [the clause] is the final
sentence: “Venue of any action brought hereun-
der shall be deemed to be in Gloucester County,
Virginia.” The district judge concluded that this
language represented the parties' intent to pursue
any litigation that arose only in Virginia.
[Plaintiff] contends that this interpretation is er-
roneous because the contractual language does
not contain any express mandatory term such as
“exclusively” that would indicate the parties' in-
tent to vest Virginia with exclusive jurisdiction.
[Plaintiff] has cited numerous cases as support
for this position, relying principally on Hunt
Wesson Foods, Inc. v. Supreme Oil Co., 817 F.2d
75 (9th Cir.1987).

....

Hunt Wesson is distinguishable because the for-
um selection clause underlying this action con-
tains the additional sentence stating that “[v]enue
of any action brought hereunder shall be deemed
to be in ... Virginia.” This language requires en-
forcement of the clause because [plaintiff] not
only consented to the jurisdiction of the state
courts of Virginia, but further agreed by mandat-
ory language that the venue for all actions arising
out of the license agreement would be Gloucester
County, Virginia. This mandatory language
makes *239 clear that venue, the place of suit,

lies exclusively in the designated county. Thus,
whether or not several states might otherwise
have jurisdiction over actions stemming from the
agreement, all actions must be filed and prosec-
uted in Virginia.

Docksider, 875 F.2d at 763-64.

[22][23] In accordance with the foregoing authorit-
ies, we now hold that the determination of whether
a forum-selection clause is mandatory or per-
missive requires an examination of the particular
language contained therein. If jurisdiction is spe-
cified with mandatory terms such as “shall,” FN23

or exclusive terms such as “sole,” “only,” or
“exclusive,” the clause will be enforced as a man-
datory forum-selection clause. However, if jurisdic-
tion is not modified by mandatory or exclusive lan-
guage, the clause will be deemed permissive only.

FN23. This Court has often recognized that
“ ‘[i]t is well established that the word
“shall,” in the absence of language ...
showing a contrary intent ..., should be af-
forded a mandatory connotation.’ ” Syl. pt.
1, in part, E.H. v. Matin, 201 W.Va. 463,
498 S.E.2d 35 (1997) (internal citation
omitted). See also State v. Allen, 208
W.Va. 144, 153, 539 S.E.2d 87, 96 (1999)
(“Generally, ‘shall’ commands a mandat-
ory connotation and denotes that the de-
scribed behavior is directory, rather than
discretionary.” (citations omitted)).

Turning to the instant case, the forum-selection
clause utilized mandatory language that identified
the jurisdiction wherein disputes would be tried:
“[a]ll actions brought in connection with this
Agreement shall be filed in and decided by the Cir-
cuit Court of Buchanan County, Virginia.”
(Emphasis added). Accordingly, we are presented
with a mandatory forum-selection clause. See Ex
parte Bad Toys Holdings, Inc., 958 So.2d 852, 856
(Ala.2006) (“The forum-selection clause in the pur-
chase agreement provides that ‘[v]enue for any leg-
al action which may be brought hereunder shall be
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deemed to lie in Sullivan County, Tennessee’
(emphasis added). The ... use of the word ‘shall’ in
the forum-selection clause makes the clause man-
datory, not permissive.”); Town of Homer v. United
Healthcare of Louisiana, Inc., 948 So.2d 1163,
1167 (La.Ct.App.2007) (“We find the forum selec-
tion clause at issue to be clear and explicit. The
clause expressly states that the proper venue for
any legal action shall be East Baton Rouge Parish.
There is no ambiguity in this mandatory provi-
sion.”); Polk County Recreational Ass'n v. Susque-
hanna Patriot Commercial Leasing Co., Inc., 273
Neb. 1026, 734 N.W.2d 750, 758 (2007) (“The for-
um selection clause in the Thornridge lease
provides that any action concerning the lease ‘shall
be’ brought in Pennsylvania. We read this forum
selection clause to be a mandatory clause....”); Gen-
eral Elec. Co. v. G. Siempelkamp GmbH & Co., 29
F.3d 1095, 1099 (6th Cir.1994) (“Because the
clause states that ‘all’ disputes ‘shall’ be at Siem-
pelkamp's principal place of business, it selects
German court jurisdiction exclusively and is man-
datory.”). Having determined that the forum-se-
lection clause at issue in this case is a mandatory
clause, we must now determine whether the claims
and parties involved in the suit are governed by
said clause.

3. Claims and Parties. The third part of our ana-
lysis is to determine whether the claims and parties
involved in the suit are governed by the forum-
selection clause. We address these questions separ-
ately.

[24] a. Are the claims asserted in the instant suit
subject to the forum-selection clause? Mr. Caper-
ton and the Harman Companies have argued that
the claims asserted in this action are not governed
by the forum-selection clause because they are tort,
as opposed to contract, claims. We disagree.

[25] It has been recognized that,

[w]hen a party seeks to enforce a mandatory for-
um-selection clause, a court must determine
whether the claims in question fall within the

scope of that clause.... The court bases this de-
termination on the language of the clause and the
nature of the claims that are allegedly subject to
the clause.

Deep Water Slender Wells, Ltd. v. Shell Int'l Ex-
ploration & Prod., Inc., 234 S.W.3d 679, 687-88
(Tex.App.2007) (citing Marinechance Shipping,
Ltd. v. Sebastian, 143 F.3d 216, 221-22 (5th
Cir.1998)). See also Phillips v. Audio Active Ltd.,
494 F.3d 378, 388 (2d Cir.2007) (“[W]hen ascer-
taining the applicability*240 of a contractual provi-
sion to particular claims, we examine the substance
of those claims, shorn of their labels.”). Accord-
ingly, we expressly hold that, to determine whether
certain claims fall within the scope of a mandatory
forum-selection clause, the deciding court must
base its determination on the language of the clause
and the nature of the claims that are allegedly sub-
ject to the clause.

Turning to the case at hand, we must first examine
the language of the mandatory forum-selection
clause at issue. Because the 1997 CSA expressly
states that it “shall be ... construed ... in accordance
with the substantive laws of the Commonwealth of
Virginia,” we will scrutinize the language of the
clause pursuant to Virginia law. Notably, under
Virginia law, “[w]ritten contracts are construed as
written, without adding terms that were not in-
cluded by the parties. When the terms in a contract
are plain and unambiguous, the contract is con-
strued according to its plain meaning. The words
that the parties used are normally given their usual,
ordinary and popular meaning.” Heron v. Trans-
portation Cas. Ins. Co., 274 Va. 534, 650 S.E.2d
699, 702 (2007).

The forum-selection clause of the 1997 CSA states
in plain language that it applies to “[a]ll actions
brought in connection with this Agreement.” Due to
the inclusion of the phrase “all actions,” we per-
ceive no intent by the parties to this agreement to
limit in any way the type of actions to which it ap-
plies. Thus, for example, it would apply equally to
contract claims, tort claims and statutory claims, so
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long as such claims are “brought in connection
with” the 1997 CSA.

Considering next the “usual, ordinary and popular
meaning” of the phrase “in connection with,” we
find the intended scope of the forum-selection
clause to be quite broad. Heron, 650 S.E.2d at 702.
The word “connection” in the context herein used,
is generally understood to mean “[t]he condition of
being related to something else by a bond of inter-
dependence, causality, logical sequence, coherence,
or the like; relation between things one of which is
bound up with, or involved in another.” II The Ox-
ford English Dictionary 838-39 (1970 re-issue). See
also Random House Webster's Unabridged Diction-
ary 431-32 (2d ed.1998) (defining “connection” in
part as “association; relationship ...”); Webster's
Third New International Dictionary 481 (1993)
(defining “connection” in relevant part as “the state
of being connected or linked ... relationship or asso-
ciation in thought (as of cause and effect, logical
sequence, mutual dependence or involvement)”).
Thus, so long as the claims asserted in this action
bear a logical relationship to the 1997 CSA, they
fall within its scope, regardless of whether they
sound in contract, tort, or some other area of the
law.

Other courts considering forum-selection clauses
that contained broad language such as that used in
the instant clause have similarly determined that the
clauses were not intended to apply merely to breach
of contract claims, but rather were intended to ap-
ply to other claims as well. For example, the United
States Court of Appeals for the Second Circuit was
asked to determine the scope of a forum-selection
clause that stated: “ ‘any legal proceedings that may
arise out of [the agreement] are to be brought in
England.’ ” Phillips, 494 F.3d at 382. In determin-
ing the meaning of “arise out of,” the court contras-
ted language such as “in connection with” as being
more expansive: “[w]e do not understand the words
‘arise out of’ as encompassing all claims that have
some possible relationship with the contract, in-
cluding claims that may only ‘relate to,’ be

‘associated with,’ or ‘arise in connection with ’ the
contract.” Id., 494 F.3d at 389 (emphasis added)
(citations omitted). In a different case, the Second
Circuit also rejected an interpretation of a forum-
selection clause that utilized the phrase “in connec-
tion with” as applying only to breach of contract
claims:

There is ample precedent that the scope of
clauses similar to those at issue here is not re-
stricted to pure breaches of the contracts contain-
ing the clauses. The Managing and Members'
Agent's Agreements speak, ... with respect to the
forum selection clauses, in terms of submission
for “all purposes of and in connection with ” the
agreements (emphasis added). In Bense v. Inter-
state Battery System of America, 683 F.2d 718,
720 (2d Cir.1982), we held that a *241 forum se-
lection clause that applied to “causes of action
arising directly or indirectly from [the agree-
ment]” covered federal antitrust actions. Simil-
arly, the Supreme Court in Scherk v. Alberto-Cul-
ver Co., 417 U.S. 506, 94 S.Ct. 2449, 41 L.Ed.2d
270, reh'g denied, 419 U.S. 885, 95 S.Ct. 157, 42
L.Ed.2d 129 (1974), held that controversies and
claims “arising out of” a contract for the sale of a
business covered securities violations related to
that sale. Id., 417 U.S. at 519-20, 94 S.Ct. at
2457. We find no substantive difference in the
present context between the phrases “relating to,”
“in connection with” or “arising from.” We there-
fore reject the [Appellants'] contention that only
allegations of contractual violations fall within
the scope of the clauses.

Roby v. Corporation of Lloyd's, 996 F.2d 1353,
1361 (2d Cir.1993).

Given the similarities between the phrases “in con-
nection with” and “in relation to,” we also note that
the Third Circuit has reasoned,

In this case, we must interpret the provision in
the forum selection clause that gives the English
courts exclusive jurisdiction over “any dispute
arising ... in relation to” the 1990 Agreement.
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The ordinary meaning of the phrase “arising in
relation to” is simple. To say that a dispute
“arise[s] ... in relation to” the 1990 Agreement is
to say that the origin of the dispute is related to
that agreement, i.e., that the origin of the dispute
has some “logical or causal connection” to the
1990 Agreement. Webster's Third New Interna-
tional Dictionary, 1916 (1971).

John Wyeth & Bro. Ltd. v. CIGNA Int'l Corp., 119
F.3d 1070, 1074 (3d Cir.1997). See also Klotz v.
Xerox Corp., 519 F.Supp.2d 430, 434 & n. 4
(S.D.N.Y. Oct.22, 2007) (concluding that
“[p]laintiff raises no challenge to the scope of the
forum selection clause, nor could she, since the ex-
pansive language of the provision-covering ‘[a]ny
action in connection with the Plan by an Employ-
ee'-plainly encompasses her claims”; and further
commenting that “[p]laintiff's state law tort and
contract claims are also part of an ‘action in con-
nection with the Plan’ and are covered by the
clause” (footnote omitted)); Doe v. Seacamp As-
soc., Inc., 276 F.Supp.2d 222, 227 (D.Mass.2003)
(“A review of the case law leads me to conclude
that the tort claims, too, are covered by the forum
selection clause. The forum selection clause was
worded to indicate that it governed any claim re-
lated to or arising from a contract, the subject of
which were the terms and conditions of John Doe's
enrollment at Seacamp.”); Dexter Axle Co. v. Baan
USA, Inc., 833 N.E.2d 43, 49 (Ind.Ct.App.2005)
(finding tort and statutory claims were subject to
forum-selection clause).

Turning to the instant case, we note that the forum-
selection clause issue was addressed below in the
context of a motion to dismiss; therefore, we con-
sider the claims as they were asserted in the
amended complaint. Notably, though, only three of
the claims asserted in the amended complaint were
ultimately presented to the jury for a verdict, indic-
ating that there was insufficient evidence to support
the remaining claims. Accordingly, in deciding
whether the claims asserted below were “brought in
connection with” the 1997 CSA, we will limit our

consideration to only those three claims that ulti-
mately went to the jury. Those three claims, all
sounding in tort, were: (1) tortious interference; (2)
fraudulent misrepresentation; and (3) fraudulent
concealment. Based upon our review of these tort
claims, we conclude that they were indeed “brought
in connection with” the 1997 CSA.

All of the injuries alleged in connection with the
three aforementioned tort claims flow directly from
Wellmore's declaration of force majeure, an event
that is inextricably connected to the 1997 CSA.
While the amended complaint methodically sets out
numerous details of purported pre-force majeure
wrongful conduct, no injury resulted from any of
that alleged conduct without the declaration of
force majeure under the 1997 CSA.

For example, “Count I” of the amended complaint
alleges tortious interference with existing contrac-
tual relations, and specifically identifies existing
contracts with Wellmore (the 1997 CSA), Penn Vir-
ginia (the lease of the Harman Coal reserves), and
the UMWA (a labor contract). Certainly a claim of
interference*242 with the 1997 CSA itself is related
to that contract. With respect to the Penn Virginia
and UMWA contracts, it was Wellmore's declara-
tion of force majeure that placed the Harman Com-
panies and Mr. Caperton in the position of being
unable to fulfill their contractual obligations.
Without the force majeure, those contractual rela-
tions would have been unaffected by the actions of
the Massey Defendants. Thus, this claim is
“brought in connection with” the 1997 CSA.

“Count II” of the amended complaint alleged tor-
tious interference with prospective contractual rela-
tions, again involving Wellmore, Penn Virginia and
the UMWA. As with Count I, the key to these
claims remains Wellmore's wrongful declaration of
force majeure. In the absence of the declaration of
force majeure, the Harman Companies would not
have been forced into bankruptcy and their pro-
spective contractual relationships would not have
been impeded by Massey. Therefore this claim is
“brought in connection with” the 1997 CSA.
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Finally, “Count III” alleges fraudulent misrepres-
entation, deceit and concealment either related to
the declaration of force majeure itself or related to
subsequent negotiations between the Harman Com-
panies and the Massey Defendants “regarding their
intentions to enter into a settlement agreement with
Harman in connection with the 1997 CSA.” Insofar
as this claim either relates directly to the declara-
tion of force majeure under the 1997 CSA, or to the
parties' efforts to reach a settlement with respect to
the 1997 CSA, it is “brought in connection with”
the 1997 CSA.

Accordingly, because none of the relevant claims
asserted in the amended complaint would have ex-
isted in the absence of Wellmore's declaration of
force majeure under the 1997 CSA, these claims
are all “brought in connection with” the 1997 CSA
and, as a consequence, are within the scope of the
forum-selection clause contained therein.FN24

FN24. Some courts have concluded that a
forum-selection clause is applicable to tort
claims only where the resolution of the
claim requires interpretation of the con-
tract. See Manetti-Farrow, Inc. v. Gucci
America, Inc., 858 F.2d 509, 514 (9th
Cir.1988) (“Whether a forum selection
clause applies to tort claims depends on
whether resolution of the claims relates to
interpretation of the contract.” (citing
Weidner Communications, Inc. v. Faisal,
671 F.Supp. 531, 537 (N.D.Ill.1987); Ber-
rett v. Life Ins. Co., 623 F.Supp. 946,
948-49 (D.Utah 1985); Clinton v. Janger,
583 F.Supp. 284, 288 (N.D.Ill.1984))).
While we might agree with this proposition
were we presented with a more narrowly
tailored forum-selection clause applying to
claims “arising under” or “arising out of”
the contract, we see no need for such a nar-
row rule in the context of a broadly worded
forum-selection clause such as the one
presently before us. Nevertheless, we do
note that, insofar as the claims asserted in

this action all flow from the allegedly
wrongful declaration of force majeure,
they would require interpretation of the
contract to determine whether the declara-
tion was indeed wrongful.

b. Are the parties involved in the suit subject to
the forum-selection clause? The Harman Compan-
ies and Mr. Caperton have argued that, as strangers
to the 1997 CSA, the Massey Defendants are pre-
cluded from enforcing its terms as they are not
third-party beneficiaries of the contract. The Har-
man Companies and Mr. Caperton further argued
that two of the plaintiffs to this action, Harman De-
velopment and Mr. Caperton (in his individual ca-
pacity), are not signatories to the 1997 CSA and,
therefore, may not be bound by its terms. We dis-
agree.

Other courts addressing the issue of whether non-
signatories to a contract may enforce, or be subject
to, a forum-selection clause have found the clauses
to be enforceable under certain circumstances. One
such case is Manetti-Farrow, Inc. v. Gucci Amer-
ica, Inc., 858 F.2d 509 (9th Cir.1988). The Manetti-
Farrow case involved a contract between a Califor-
nia corporation, Manetti-Farrow, and Gucci Par-
fums, an Italian corporation that was a subsidiary of
another Italian corporation, Guccio Gucci, S.p.A.
(hereinafter referred to as “Guccio Gucci”). The
contract included a forum-selection clause that
stated: “[f]or any controversy regarding interpreta-
tion or fulfillment of the present contract, the Court
of Florence has sole jurisdiction.” Manetti-Farrow,
858 F.2d at 511. Another company, Gucci America,
signed a consent and ratification agreement, in
which it consented to the contract between Manetti-
Farrow and Gucci Parfums. Ultimately a dispute
*243 arose, and Manetti-Farrow filed suit in Cali-
fornia alleging numerous causes of action, not only
against Gucci Parfums and Gucci America, but also
against the parent company, Guccio Gucci, as well
as numerous officers of these companies. Manetti-
Farrow, 858 F.2d at 511-12. Upholding the district
court's dismissal based upon the forum-selection
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clause, the Ninth Circuit found that a forum-se-
lection clause was applicable to “a range of transac-
tion participants” who were “closely related to the
contractual relationship”:

Manetti-Farrow argues the forum selection clause
can only apply to Gucci Parfums, which was the
only defendant to sign the contract. However, “a
range of transaction participants, parties and non-
parties, should benefit from and be subject to for-
um selection clauses.” Clinton v. Janger, 583
F.Supp. 284, 290 (N.D.Ill.1984) (citing Coastal
Steel Corp. v. Tilghman Wheelabrator Ltd., 709
F.2d 190, 202-03 (3d Cir.), cert. denied, 464 U.S.
938, 104 S.Ct. 349, 78 L.Ed.2d 315 (1983)). We
agree with the district court that the alleged con-
duct of the non-parties is so closely related to the
contractual relationship that the forum selection
clause applies to all defendants.

858 F.2d at 514 n. 5.

Similarly, in Hugel v. Corporation of Lloyd's, 999
F.2d 206 (7th Cir.1993), it was argued that two cor-
porate plaintiffs to a lawsuit, GCM and OMI, were
not parties to the contract containing the forum-
selection clause (which plaintiff Hugel had signed),
and therefore, were not bound by the clause. In re-
jecting the argument, the court relied on the com-
panies' close relationship to the agreement and the
foreseeability that they would be bound by the for-
um-selection clause: FN25

FN25. The contract dispute in the Hugel
case arose after plaintiff Dieter Hugel be-
came a member of the Corporation of
Lloyd's. Hugel v. Corporation of Lloyd's,
999 F.2d 206, 207 (7th Cir.1993). Hugel
signed a membership contract that in-
cluded the forum-selection clause. Id.
Thereafter, Lloyd's became suspicious that
Hugel and GCM were involved in criminal
misconduct and initiated an investigation.
Id. Hugel cooperated with the investigation
and provided confidential information per-
taining to GCM and OMI. In the sub-

sequent lawsuit, plaintiffs Hugel, GCM
and OMI claimed that “they lost business
as the result of Lloyd's breach of confiden-
tiality relating to the investigation.” Id.

In order to bind a non-party to a forum selection
clause, the party must be “closely related” to the
dispute such that it becomes “foreseeable” that it
will be bound.... Hugel is President and Chairman
of the Board of both GCM and OMI. In addition,
Hugel owns 99% of the stock of GCM which, in
turn, owns 100% of the stock of OMI. The al-
leged assurances of confidentiality were made to
Hugel alone and Hugel alone decided that his
corporations would participate in Lloyd's invest-
igation.

Hugel and Lloyd's contracted to settle all of their
disputes in England. Although GCM and OMI
were not members of Lloyd's, in the course of a
dispute between Hugel and Lloyd's, Hugel alone
involved his two controlled corporations and sup-
plied information allegedly belonging to those
corporations. The district court found that the
corporations owned and controlled by Hugel are
so closely related to the dispute that they are
equally bound by the forum selection clause and
must sue in the same court in which Hugel agreed
to sue. We hold these findings are not clearly er-
roneous.

999 F.2d at 209-10. Furthermore, the Hugel court
made clear that a non-party to a contract need not
be a third-party beneficiary in order for the for-
um-selection clause to be binding against such
non-party:
Plaintiffs argue that the court must make a
threshold finding that a non-party to a contract is
a third-party beneficiary before binding him to a
forum selection clause. While it may be true that
third-party beneficiaries of a contract would, by
definition, satisfy the “closely related” and
“foreseeability” requirements, see e.g., Coastal
Steel, 709 F.2d at 203 (refusing to absolve a
third-party beneficiary from the strictures of a
forum selection clause which was foreseeable);
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Clinton v. Janger, 583 F.Supp. 284, 290
(N.D.Ill.1984), a third-party beneficiary status is
not required.

*244 Hugel, 999 F.2d at 209-10 n. 7 (emphasis
added).FN26

FN26. But see Pixel Enhancement Labs.,
Inc. v. McGee, 1998 WL 518187, at *2
(D.Mass.1998) (“As McGee is not a third
party beneficiary of the License Agree-
ment, he has no standing to assert its forum
selection clause.” McCarthy v. Azure, 22
F.3d 351, 362 (1st Cir.1994) (“[T]hird
party beneficiary status constitutes an ex-
ception to the general rule that a contract
does not grant enforceable rights to non-
signatories).”).

In another case, Great Northern Insurance Co. v.
Constab Polymer-Chemie GmbH & Co., No.
5:01-CV-0882 NAM GJD, 2007 WL 2891981
(N.D.N.Y. Sept.28, 2007), two German companies
entered into a supply agreement whereby Constab
Polymer-Chemie (hereinafter referred to as
“Constab”) would supply products used to produce
photo paper to Feliz Schoeller GmbH & Co. and its
subsidiaries, one of which was Schoeller-USA.
2007 WL 2891981, at *1. The contract included a
forum-selection clause specifying that jurisdiction
of certain disputes would be in Warstein, Germany.
Id., 2007 WL 2891981, at *7. Constab provided de-
fective products to Schoeller USA, and Schoeller
USA, through its insurer, filed suit in California.
FN27 In rejecting the argument that, as non-parties
to the contract Great Northern and Schoeller-USA
could not enforce the forum-selection clause, the
court reasoned,

FN27. Great Northern provided indemnity
insurance to Schoeller-USA and, in ac-
cordance with the insurance policy, com-
pensated Schoeller-USA for its losses res-
ulting from the defective product and be-
came subrogated to Schoeller-USA's
rights.

[n]either Great Northern nor [its insured] Schoeller-
USA are signatories to the Agreement. However,
the enforcement of the forum selection clause is
clearly “foreseeable” given the relationships
between the parties and the basis upon which
plaintiff has commenced this suit. Therefore, the
Court finds that the forum selection clause may
be invoked against plaintiff....

2007 WL 2891981, at *8. See also Hellenic Inv.
Fund, Inc. v. Det Norske Veritas, 464 F.3d 514,
517 (5th Cir.2006) (enforcing forum selection
clause against a non-signatory to the contract on
the basis that the non-signatory benefitted from
the performance of the contract); Marano Enters.
of Kansas v. Z-Teca Rests., L.P., 254 F.3d 753,
757 (8th Cir.2001) (concluding non-signatory to
contract was “closely related to the disputes
arising out of the agreements and properly bound
by the forum-selection provisions” due to his
status of “shareholder, officer and director” of
corporate signatory (internal quotations and cita-
tion omitted)); Medtronic, Inc. v. Endologix, Inc.,
530 F.Supp.2d 1054, 1056-57 (D.Minn.2008)
(“[A] third party may be bound by a forum-se-
lection clause where it is closely related to the
dispute such that it becomes foreseeable that it
will be bound.... It is true that the majority of
cases binding a third party to a forum-selection
clause under the closely-related-party doctrine in-
volved third parties suing as plaintiffs, rather than
those being sued as defendants.... But the Court
does not believe that the closely-related-party
doctrine is limited to third-party plaintiffs. In-
deed, when deciding whether the doctrine ap-
plies, a court must answer only the following
question: should the third party reasonably fore-
see being bound by the forum-selection clause
because of its relationships to the cause of action
and the signatory to the forum-selection clause?”
(internal quotations and citations omitted)); Com-
pana LLC v. Mondial Assistance SAS, No.
3:07-CV-1293-D, 2008 WL 190522, at *4
(N.D.Tex. Jan. 23, 2008) (“The Fifth Circuit re-
cognizes two theories of estoppel that can bind a
nonparty of a contract to the contract's arbitration
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or forum selection clause. The first is called an
‘intertwined claims theory’ of equitable estoppel,
which grants a non-signatory to a contract the
right to enforce a provision of the contract
against a signatory.... The Fifth Circuit recog-
nizes another form of estoppel-‘direct benefits es-
toppel'-which grants a signatory to a contract the
right to enforce a contract provision against a
non-signatory.” (internal citations omitted)); As-
pitz v. Witness Sys., Inc., No. C 07-02068 RS,
2007 WL 2318004, at *3 (N.D.Cal. Aug.10,
2007) (observing fact that party did not sign
agreement is not controlling as to *245 whether
forum-selection clause would be enforced); Affili-
ated Mortg. Prot., LLC v. Tareen, Civ. A. No. 06
4908(DRD), 2007 WL 203947, at *4 (D.N.J.
Jan.24, 2007) (“[W]here a third party's conduct is
closely related to the contractual relationship, the
forum selection clause applies to the third party.”
(internal quotations and citation omitted)); Novak
v. Tucows, Inc., No. 06CV1909 (JFB)(ARL),
2007 WL 922306, at *13 (E.D.N.Y. March 26,
2007) (“[A]t least two courts within this Circuit
have held that [i]t is well established that a range
of transaction participants, parties and non-
parties, should benefit from and be subject to for-
um selection clauses.... A non-party to an agree-
ment may be bound by a forum selection clause
where the party is closely related to the dispute
such that it becomes foreseeable that it will be
bound.” (internal quotations and citations omit-
ted)); First Specialty Ins. Corp. v. Admiral Ins.
Co., No. CV 07 408 MO, 2007 WL 1876516, at
*3 (D.Or. June 22, 2007) (“[A] range of transac-
tion participants, including non-parties, should be
bound by forum selection clauses of an underly-
ing agreement if their conduct is ‘closely related
to the contractual relationship.’... The fact that
either one or both parties was not a signatory to
the underlying contract is not dispositive.”
(internal citations omitted)); Hasler Aviation,
L.L.C. v. Aircenter, Inc., No. 1:06-CV-180, 2007
WL 2463283, at *6 (E.D.Tenn. Aug.27, 2007)
(“Other courts have enforced a contractual forum
selection clause against non-signatories to the

contract, so long as those parties were closely re-
lated to the dispute and it was foreseeable they
might be bound.” (internal quotations and cita-
tions omitted)); Weingard v. Telepathy, Inc., No.
05 Civ.2024(MBM), 2005 WL 2990645, at *5
(S.D.N.Y. Nov.7, 2005) (“Other Circuits have
held that a contractually-based forum selection
clause also covers tort claims against non-
signatories if the tort claims ultimately depend on
the existence of a contractual relationship
between the signatory parties, ... or if resolution
of the claims relates to interpretation of the con-
tract, or if the tort claims involve the same oper-
ative facts as a parallel claim for a breach of con-
tract.” ... (internal quotations and citations omit-
ted)); Graham Tech. Solutions, Inc. v. Thinking
Pictures, Inc., 949 F.Supp. 1427, 1434
(N.D.Cal.1997) (“It is well established that a
range of transaction participants, parties and non-
parties, should benefit from and be subject to for-
um selection clauses.... [T]he conduct of GTSI
and Mr. Fuller are closely related [to] the con-
tractual relationship between Mr. Graham and
TPI, and the forum selection clause applies to
both GTSI and Mr. Fuller in spite of the fact that
they are not signatories to the PSA.” (internal
quotations and citations omitted)); Beck v. CIT
Group/Credit Fin., Inc., Civ. A. No. 94-5513,
1995 WL 394067, at *6 (E.D.Pa. June 29, 1995)
(“That Mr. Beck signed the Security Agreement
as president of Beck Co. is of little consequence
given his intimate relationship to Beck Co., the
benefit to him from the funding provided, the cir-
cumstances giving rise to his claims that he was
personally injured by the manner in which de-
fendant performed under the agreement and his
request to be credited personally for amounts al-
legedly overcharged to Beck Co.... Assuming that
Mrs. Beck has standing on the claims asserted,
she is similarly subject to the forum selection
provisions. Moreover, given the relationship of
the Becks and the circumstances presented, it
would be wholly inappropriate to permit Mr.
Beck to evade the forum provision in his guar-
anty and elsewhere by initiating suit jointly with
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Mrs. Beck.” (internal citations and footnote omit-
ted)); Sparks Tune-Up Ctrs., Inc. v. Strong, No.
92 C 5902, 1994 WL 188211, at *5 (N.D.Ill. May
12, 1994) (“The binding thread in cases which
hold that a non-signatory party should ‘benefit
from and be subject to’ a forum selection clause
is an overriding concern to prevent a contracting
party from escaping contractual obligations
which he bargained for and/or agreed upon.”); Lu
v. Dryclean-U.S.A. of California, Inc., 11
Cal.App.4th 1490, 1493-94, 14 Cal.Rptr.2d 906,
908 (1992) (“[P]laintiffs argue enforcement of
the forum selection clause would be unreasonable
because two of the defendants, Dryclean Fran-
chise and Dryclean U.S.A., did not sign the
Agreement containing the clause. Again, we are
compelled to disagree. A range of transaction
participants, parties and non-parties, should bene-
fit from and be subject to forum selection
clauses.” (internal *246 quotations and citation
omitted)); Citigroup Inc. v. Caputo, 957 So.2d
98, 102 (Fla.Ct.App.2007) ( “Even assuming Cit-
igroup were not covered by the Citibank Agree-
ment, a non-signatory may invoke a signatory's
forum selection clause where the non-signatory
and signatory are related.”); Deloitte & Touche v.
Gencor Indus., Inc., 929 So.2d 678, 684
(Fla.Dist.Ct.App.2006) (observing that “where
the interests of a non-party are directly related to
or completely derivative of those of the contract-
ing party, the non-signatory is bound by the con-
tract's forum selection clause.”); Tuttle's Design-
Build, Inc. v. Florida Fancy, Inc., 604 So.2d 873,
873-74 (Fla.Dist.Ct.App.1992) (recognizing that
reasonable forum-selection clause would be en-
forced against non-signatory); Brinson v. Martin,
220 Ga.App. 638, 640, 469 S.E.2d 537, 539-40
(Ga.Ct.App.1996) ( “[Plaintiff] Brinson also con-
tends the court erred in dismissing his claims
against Martin. He argues that regardless of
whether the venue clause is applicable to Wood-
men, the clause would not apply to his claims
against Martin for tortious interference with eco-
nomic relations and unjust enrichment because
those claims do not arise out of the contract and

involve parties who were not signatories to the
contract.... [D]espite Brinson's attempt to charac-
terize his claims against Martin as falling outside
the business relationship he had with Woodmen,
it is clear from his complaint that the claims
arose either directly or indirectly from his con-
tract with Woodmen. Under these circumstances,
we are persuaded that if Martin were not entitled
to rely on the clause, separate actions would
likely be brought, possibly resulting in varying
decisions, inconsistent with the administration of
justice. For these reasons, we conclude that the
trial court did not err in ruling that Martin may
rely on the forum selection clause in this case.”);
Grott v. Jim Barna Log Sys.-Midwest, Inc., 794
N.E.2d 1098, 1104-05 (Ind.Ct.App.2003) (“The
Texas Court of Appeals has applied forum-se-
lection clauses to nonsignatories to a contract
who are transaction participants[,] ... mean[ing]
an employee of one of the contracting parties
who is individually named by another contracting
party in a suit arising out of the contract contain-
ing the forum-selection clause.” (internal quota-
tions, citations, and footnotes omitted)); Titan In-
dem. Co. v. Hood, 895 So.2d 138, 148
(Miss.2004) (quoting approvingly comment from
Accelerated Christian Educ., Inc. v. Oracle
Corp., 925 S.W.2d 66, 75 (Tex.Ct.App.1996),
stating “[w]e agree with the federal court that a
valid forum selection clause governs all transac-
tion participants, regardless of whether the parti-
cipants were actual signatories to the contract
...”); Dogmoch Int'l Corp. v. Dresdner Bank AG,
304 A.D.2d 396, 397, 757 N.Y.S.2d 557,
(N.Y.App.Div.2003) (“Although defendant was a
nonsignatory to the account agreements, it was
reasonably foreseeable that it would seek to en-
force the forum selection clause given the close
relationship between itself and its subsidiary....”);
Kelly v. Bear, Stearns & Co. Inc., No. CON-
TROL 080832, 2001 WL 1807360, at *2
(Pa.Commw.Ct. Dec. 18, 2001) (“[P]laintiffs ar-
gue that as non-signatories to the Engagement
Letters, the forum selection clause does not apply
to them. This court disagrees. This dispute is
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governed by the forum selection clause because
the claims asserted clearly arise out of the only
possible relationship plaintiffs had with Bear Ste-
arns-the Engagement Letters.”); Sevier County
Bank v. Paymentech Merch. Servs., Inc., No.
E2005-02420-COA-R3-CV, 2006 WL 2423547,
at *9 (Tenn.Ct.App. Aug.23, 2006) (“We agree
with the federal court that a valid forum selection
clause governs all transaction participants, re-
gardless of whether the participants were actual
signatories to the contract. By transaction parti-
cipant, we mean an employee of one of the con-
tracting parties who is individually named by an-
other contracting party in a suit arising out of the
contract containing the forum selection clause.
To hold otherwise would allow a nonsignatory
employee, who was a transaction participant, to
defeat his company's agreed-to forum by refusing
to be bound by the employer's contract. This can-
not be. We conclude the trial court may apply a
valid forum selection clause to all transaction
participants. To conclude otherwise would enable
a party to bypass a valid forum selection clause
by naming in its petition a closely-related party
who was not a party to the contract.”); *247Ac-
celerated Christian Educ., Inc. v. Oracle Corp.,
925 S.W.2d 66, 75 (Tex.Ct.App.1996) (“We con-
clude the trial court may apply a valid forum se-
lection clause to all transaction participants. To
conclude otherwise would enable a party to by-
pass a valid forum selection clause by naming in
its petition a closely-related party who was not a
party to the contract.” (footnote omitted)).

[26][27] Based upon the foregoing, we now hold
that a plaintiff who is a non-signatory to a contract
containing a forum-selection clause may be bound
by that clause when it is shown that his or her
claims are closely related to the contract. We fur-
ther hold that a defendant who is a non-signatory to
a contract containing a forum-selection clause may
enforce that clause when it is shown that the claims
against him or her are closely related to the con-
tract.

[28] Applying the foregoing holdings to the facts of
the instant case, we first note that, as to the
plaintiffs, Sovereign; Mr. Caperton, as president of
Sovereign; and Harman Mining were signatories to
the 1997 CSA; Harman Development and Mr.
Caperton, in his individual capacity, were not.
However, Sovereign and Harman are wholly-owned
subsidiaries of Harman Development, and Mr.
Caperton is the sole owner of Harman Develop-
ment. Under these facts, any claim brought by Mr.
Caperton and Harman Development in connection
with the 1997 CSA are closely related to the con-
tract and are, therefore, subject to the forum-se-
lection clause contained therein. As we determined
in the preceding section of this opinion, the three
factually-supported claims asserted in the first
amended complaint FN28 all flowed from the
wrongful declaration of force majeure under the
1997 CSA, and were brought in connection with
that contract. Accordingly, we find that Mr. Caper-
ton and Harman Development are bound by the for-
um-selection clause of the 1997 CSA.

FN28. As we noted in the preceding sec-
tion of this opinion, the forum-selection
clause issue was addressed below in the
context of a motion to dismiss; therefore,
we consider the claims as they were asser-
ted in the first amended complaint. Not-
ably, though, only three of the claims as-
serted in the amended complaint were ulti-
mately presented to the jury for a verdict,
indicating that there was insufficient evid-
ence to support the remaining claims.
Therefore, we limit our consideration to
only those three claims that ultimately
went to the jury.

[29] Turning to the Massey Defendants, we note
that none of them were signatories to the 1997
CSA. However, Defendant Massey subsequently
became the parent company to Wellmore, who is a
signatory of the 1997 CSA, and Wellmore was
Massey's subsidiary at the time it declared force
majeure.FN29 All the other Massey Defendants are
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also subsidiaries of Massey. The complaint plainly
alleges that Massey, along with all its subsidiaries
who are defendants in this action, exercised
“domination and control” over Wellmore and direc-
ted Wellmore to wrongfully declare force majeure.
Because, as we previously determined, all of the
claims in this action flow directly from the declara-
tion of force majeure, and the complaint alleges
that the Massey Defendants controlled Wellmore's
declaration of force majeure, the complaint plainly
demonstrates that the claims against the Massey
Defendants are closely related to the contract.
Therefore, we find that the Massey Defendants are
entitled to enforce the forum-selection clause of the
1997 CSA.

FN29. The 1997 CSA was executed in
March 1997, and was made retroactively
effective to January 1, 1997. Massey ac-
quired Wellmore on July 31, 1997, when it
purchased United Coal Corporation and
United's subsidiary Wellmore. Wellmore
declared force majeure on December 1,
1997.

[30] 4. Rebuttal. Because the forum-selection
clause was communicated to the resisting party, has
mandatory force and covers the claims and parties
involved in this dispute, it is presumptively en-
forceable. Thus, the final step to our analysis is to
ascertain whether the Harman Companies and Mr.
Caperton have rebutted the presumption of enforce-
ability by making a sufficiently strong showing that
enforcement would be unreasonable or unjust, or
that the clause was invalid for such reasons as fraud
or overreaching.

[31] In this regard, it has been recognized that

*248 [m]andatory choice of forum clauses will be
enforced unless they are “unreasonable.” Davis
Media Group, deprived of his day in “ ‘court’ be-
cause of the grave inconvenience or unfairness of
the selected forum; (3) the fundamental unfair-
ness of the chosen law may deprive the plaintiff
of a remedy; or (4) their enforcement would con-

travene a strong public policy of the forum state.”
Allen v. Lloyd's of London, 94 F.3d 923, 928 (4th
Cir.1996).

Belfiore v. Summit Fed. Credit Union, 452
F.Supp.2d 629, 631-32 (D.Md.2006) (footnotes
omitted). Moreover,

[a] party trying to defeat a mandatory choice of
forum clause bears a “heavy burden.” See Davis
Media Group v. Best Western Int'l, Inc., 302
F.Supp.2d 464, 469-70 (D.Md.2004); see also,
e.g., Sarmiento v. BMG Entm't, 326 F.Supp.2d
1108, 1111 (C.D.Cal.2003) (“[I]f the resisting
party fails to come forward with anything beyond
general and conclusory allegations of fraud and
inconvenience, the court must uphold the agree-
ment”).

Id. at 631 n. 1. In this case, the Harman Companies
and Mr. Caperton have not argued, either below or
before this Court, that enforcement of the forum-
selection clause of the 1997 CSA, i.e. requiring that
this case be litigated in Virginia, was unreasonable
or unjust at the time of the Massey Defendants' mo-
tion to dismiss,FN30 or that the clause was invalid
for such reasons as fraud or overreaching. Accord-
ingly, the forum-selection clause should have been
enforced by the circuit court, and that court's failure
to grant the Massey Defendants' motion to dismiss
based upon the forum-selection clause was an abuse
of discretion.FN31

FN30. On rehearing, the Harman Compan-
ies and Mr. Caperton argue, in part, that it
is unjust to apply the forum-selection
clause to deprive them of the large jury
verdict awarded below. The proper ques-
tion, however, is whether enforcement of
the forum-selection clause was unjust or
unreasonable at the time of the Massey De-
fendants' motion to dismiss based upon the
forum-selection clause. The Harman Com-
panies and Mr. Caperton have not come
forth with any facts or argument that en-
forcement of the forum-selection clause
was unreasonable or unjust at that time. In

679 S.E.2d 223 Page 33
223 W.Va. 624, 679 S.E.2d 223
(Cite as: 223 W.Va. 624, 679 S.E.2d 223)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=2004137439
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=2004137439
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1996201727&ReferencePosition=928
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1996201727&ReferencePosition=928
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1996201727&ReferencePosition=928
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2010368040&ReferencePosition=631
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2010368040&ReferencePosition=631
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2010368040&ReferencePosition=631
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2004137439&ReferencePosition=469
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2004137439&ReferencePosition=469
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2004137439&ReferencePosition=469
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2004137439&ReferencePosition=469
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2004749857&ReferencePosition=1111
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2004749857&ReferencePosition=1111
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2004749857&ReferencePosition=1111
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=2010368040
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=2010368040


addition, Mr. Caperton asserts that because
this action has been fully litigated in West
Virginia, and because a remedy may no
longer be available in Virginia due to the
running of the limitations period, it is un-
just to enforce the forum selection clause.
We reject this reasoning as it would effect-
ively divest appellate courts of their appel-
late jurisdiction over a lower court's denial
of a motion to dismiss based upon a forum
selection clause as it relates to tort claims.
First, because of the lengthy time involved
in prosecuting a case to a final judgment
and in pursuing the appellate process, the
limitations period for filing a tort action in
the proper forum is likely to have always
run by the time of this Court's review, thus,
there may never be a tort remedy available
in the proper forum. Next, the defendants
in this action are entitled to seek review of
the lower court's decision on appeal. See
Syllabus point 5, State ex rel. Davis v.
Iman Mining Co., 144 W.Va. 46, 106
S.E.2d 97 (1958) (“ ‘Where an appeal is
properly obtained from an appealable de-
cree either final or interlocutory, such ap-
peal will bring with it for review all pre-
ceding non-appealable decrees or orders,
from which have arisen any of the errors
complained of in the decree appealed from,
no matter how long they may have been
rendered before the appeal was taken.’
Point 2, syllabus, Lloyd v. Kyle, 26 W.Va.
534 [1885]. ”). Finally, the cases cited by
Mr. Caperton in support of his argument
that it would be unjust to apply the forum-
selection clause where the case is now
likely time-barred in the contractual forum
are unpersuasive. For example, Mr. Caper-
ton cites Ernest and Norman Hart Broth-
ers, Inc. v. Town Contractors, Inc. 18
Mass.App.Ct. 60, 65, 463 N.E.2d 355, 359
(1984). Notably, however, that court's de-
cision was not based solely on the lack of a
remedy in the contractual forum state.

Rather, the court concluded that the con-
tract at issue was a contract of adhesion.
More importantly, the court discussed at
length the fact that forum-selection clauses
had long been viewed as invalid in Mas-
sachusetts, and, at that time, there was no
clear indication that Massachusetts would
follow the modern view of reasonable and
just forum-selection clauses being valid
and enforceable. As noted above, in 1981
this Court indicated its approval of reason-
able and just forum-selection clauses. Gen-
eral Elec. Co. v. Keyser, 166 W.Va. 456,
461-62 n. 2, 275 S.E.2d 289, 292-93 n. 2
(1981).

FN31. We would be remiss if we did not
acknowledge that the motivating factor for
the Harman Companies and Mr. Caperton
to bring the tort claims in West Virginia
may have been due to the fact that Virginia
has a cap on punitive damages and West
Virginia does not. See Va.Code §
8.01-38.1 (1987) (“In no event shall the
total amount awarded for punitive damages
exceed $350,000.00.”). Virginia also does
not allow punitive damages for contract
claims. See Kamlar Corp. v. Haley, 224
Va. 699, 705, 299 S.E.2d 514, 517
(Va.1983).

[32] 5. Retroactivity of the New Forum-Selection
Clause. On rehearing, the *249 Harman Companies
and Mr. Caperton have argued that the new forum-
selection clause principles of law developed in this
case should not be applied retroactively to them.
FN32 They contend, among other things, that due
process principles prohibit such application. We
disagree.

FN32. The Harman Companies briefed this
issue in terms of applying the new prin-
ciples prospectively.

[33][34] To begin, we should make clear that, not-
withstanding the due process argument made by the
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Harman Companies and Mr. Caperton, “[i]t is with-
in the inherent power of a state's highest court to
give a decision prospective or retrospective applica-
tion without offending [federal] constitutional prin-
ciples.” Lopez v. Maez, 98 N.M. 625, 632, 651 P.2d
1269, 1276 (1982). Stated another way,

[t]he United States Constitution neither prohibits
nor requires retroactive application of a judicial
decision, and the question of retrospective or pro-
spective application of a state judicial decision to
civil litigation in the state courts is a matter of
state law when, as here, the rule in question in-
volves a matter of a common-law tort and is not
based on federal constitutional or statutory law.

Martin Marietta Corp. v. Lorenz, 823 P.2d 100, 112
(Colo.1992). See also Harper v. Virginia Dep't of
Taxation, 509 U.S. 86, 94, 113 S.Ct. 2510, 2516,
125 L.Ed.2d 74 (1993) (“Nothing in the Constitu-
tion alters the fundamental rule of ‘retrospective
operation’ that has governed ‘judicial decisions for
near a thousand years.’ ' ” (citation omitted)); Great
N. Ry. v. Sunburst Oil & Ref. Co., 287 U.S. 358,
364, 53 S.Ct. 145, 148, 77 L.Ed. 360 (1932) (“We
think the federal constitution has no voice upon the
subject. A state in defining the limits of adherence
to precedent may make a choice for itself between
the principle of forward operation and that of rela-
tion backward.”). In addition to there being no fed-
eral constitutional impediment to a judicial decision
being applied retroactively, there is likewise no
state constitutional impediment. See Bradley v. Ap-
palachian Power Co., 163 W.Va. 332, 347, 256
S.E.2d 879, 887 (1979) (“We do not find any provi-
sion in the West Virginia Constitution which ad-
dresses this point.”).

[35] The Supreme Court of Appeals of West Vir-
ginia, like all courts in the country, adheres to the
common law principle that, “[a]s a general rule, ju-
dicial decisions are retroactive in the sense that
they apply both to the parties in the case before the
court and to all other parties in pending cases.”
Crowe v. Bolduc, 365 F.3d 86, 93 (1st Cir.2004).
See also Alaskan Vill., Inc. v. Smalley, 720 P.2d

945, 949 (Alaska 1986) (“Absent special circum-
stances, a new rule of law will apply in the case be-
fore the court and in all subsequent cases.”);
Citicorp N. Am., Inc. v. Franchise Tax Bd., 83
Cal.App.4th 1403, 1422, 100 Cal.Rptr.2d 509, 525
(2000) (“[T]he general rule as to judicial opinions
is that they are fully retroactive.”); Findley v. Find-
ley, 280 Ga. 454, 460, 629 S.E.2d 222, 228 (2006)
(“[W]e shall continue to apply the general rule that
a judicial decision announcing a new rule is retro-
active[.]”); Aleckson v. Village of Round Lake Park,
176 Ill.2d 82, 86, 223 Ill.Dec. 451, 679 N.E.2d
1224, 1226 (1997) (“Generally, when a court issues
an opinion, the decision is presumed to apply ... ret-
roactively [.]”); Dempsey v. Allstate Ins. Co., 325
Mont. 207, 217 104 P.3d 483, 489 (2004)
(“Therefore today we reaffirm our general rule that
[w]e give retroactive effect to judicial decisions.”
(internal quotations and citation omitted)); Ireland
v. Worcester Ins. Co., 149 N.H. 656, 658, 826 A.2d
577, 580-81 (2003) (“At common law, appellate de-
cisions in civil cases are presumed to apply retro-
actively.”); Montells v. Haynes, 133 N.J. 282, 295,
627 A.2d 654, 660 (1993) (“The final issue is
whether our decision should follow the general rule
of retroactive application[.]”); Beavers v. Johnson
Controls World Servs., Inc., 118 N.M. 391, 398,
881 P.2d 1376, 1383 (1994) (“[W]e believe there
should be a presumption that a new rule adopted by
a judicial decision in a civil case will operate retro-
actively.”); Christy v. Cranberry Volunteer Ambu-
lance Corps, Inc., 579 Pa. 404, 418, 856 A.2d 43,
51 (2004) (“Our general principle is that we apply
decisions involving changes of law in civil cases
retroactively[.]”); *250Carrollton-Farmers Branch
Indep. Sch. Dist. v. Edgewood Indep. Sch. Dist.,
826 S.W.2d 489, 515 (Tex.1992) (“Generally, judi-
cial decisions apply retroactively.”); State v. Styles,
166 Vt. 615, 616, 693 A.2d 734, 735 (1997) (“We
have previously adopted the common law rule that
a change in law will be given effect while a case is
on direct review, except in extraordinary cases.
This rule applies whether the proceedings are civil
or criminal.”); In re Commitment of Thiel, 241
Wis.2d 439, 449, 625 N.W.2d 321, 326
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(Ct.App.2001) (“Wisconsin generally adheres to the
‘Blackstonian Doctrine,’ which provides that a de-
cision that clarifies, overrules, creates or changes a
rule of law is to be applied retroactively.”).

Although the common law rule presumes that ap-
pellate judicial decisions apply retroactively, “[t]he
courts of this country long have recognized excep-
tions to the rule of retroactivity[.]” Ashland Oil,
Inc. v. Rose, 177 W.Va. 20, 23, 350 S.E.2d 531,
534 (1986). The seminal case by this Court address-
ing the issue of an exception to retroactivity is
Bradley v. Appalachian Power Co., 163 W.Va. 332,
256 S.E.2d 879 (1979).

In Bradley, this Court was asked to decide whether
or not our contributory negligence rule should be
modified to allow for comparative negligence.
After an exhaustive examination of the history of
the contributory negligence doctrine, Bradley found
that modification of the doctrine was warranted. In
doing so the opinion held,

[o]ur present judicial rule of contributory negli-
gence is therefore modified to provide that a
party is not barred from recovering damages in a
tort action so long as his negligence or fault does
not equal or exceed the combined negligence or
fault of the other parties involved in the accident.
To the extent that our prior contributory negli-
gence cases are inconsistent with this rule, they
are overruled.

Bradley, 163 W.Va. at 342, 256 S.E.2d at 885.

Insofar as Bradley overruled prior contributory neg-
ligence case law, the opinion addressed the issue of
whether or not the new comparative negligence rule
would be applied retroactively to cases pending at
the time of the decision. To resolve the issue of ret-
roactivity, in the context of new law that overruled
prior case law, Bradley looked for guidance from
the United States Supreme Court's decision in
Chevron Oil Co. v. Huson, 404 U.S. 97, 92 S.Ct.
349, 30 L.Ed.2d 296 (1971), overruled by Harper v.
Virginia Department of Taxation, 509 U.S. 86, 113

S.Ct. 2510, 125 L.Ed.2d 74 (1993).FN33 After ex-
amining relevant language from the opinion in
Chevron, Bradley fashioned the following test:

FN33. The Bradley decision acknowledged
a prior principle of law created by the
Court that involved retroactivity, but found
that prior principle was too narrow. See
Syl. pt. 2, Falconer v. Simmons, 51 W.Va.
172, 41 S.E. 193 (1902) (“An overruled
decision is regarded not law, as never hav-
ing been the law, but the law as given in
the later case is regarded as having been
the law, even at the date of the erroneous
decision. To this rule there is one excep-
tion,-that where there is a statute, and a de-
cision giving it a certain construction, and
there is a contract valid under such con-
struction, the later decision does not retro-
act so as to invalidate such contract.”).

In determining whether to extend full retroactiv-
ity, the following factors are to be considered:
First, the nature of the substantive issue overruled
must be determined. If the issue involves a tradi-
tionally settled area of law, such as contracts or
property as distinguished from torts, and the new
rule was not clearly foreshadowed, then retro-
activity is less justified. Second, where the over-
ruled decision deals with procedural law rather
than substantive, retroactivity ordinarily will be
more readily accorded. Third, common law de-
cisions, when overruled, may result in the over-
ruling decision being given retroactive effect,
since the substantive issue usually has a narrower
impact and is likely to involve fewer parties.
Fourth, where, on the other hand, substantial pub-
lic issues are involved, arising from statutory or
constitutional interpretations that represent a
clear departure from prior precedent, prospective
application will ordinarily be favored. Fifth, the
more radically the new decision departs from pre-
vious substantive law, the greater the need for
limiting retroactivity. Finally, this Court will also
look to the precedent of other courts which have
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determined the retroactive/prospective question
in the same area of the law in their overruling de-
cisions.
Syl. pt. 5, Bradley.

The retroactivity test announced in Bradley has
been relied upon by this Court whenever*251 the
issue of retroactivity has arisen in a civil case.
However, the Bradley test is narrowly confined to
deciding whether to retroactively apply a new prin-
ciple of law that was created in a case that over-
ruled prior precedent. The narrow constraints of
Bradley have proved to be problematic whenever
this Court has examined retroactivity in the context
of a new principle of law created in a case that did
not overrule prior precedent. See, e.g., Richmond v.
Levin, 219 W.Va. 512, 517, 637 S.E.2d 610, 615
(2006) (“[T]he analysis established by Bradley is
not directly on point since the question in the case
before us does not involve overruling any prior au-
thority[.]” (internal quotations and citation omit-
ted)); Adkins v. Cline, 216 W.Va. 504, 510, 607
S.E.2d 833, 839 (2004) (“The Bradley formula does
not give specific guidance to our current situ-
ation[.]”); Kincaid v. Mangum, 189 W.Va. 404,
414, 432 S.E.2d 74, 84 (1993) (“[T]he plaintiffs
correctly point out that the analysis established by
Bradley is not directly on point since the question
in the case before us does not involve overruling
any prior authority[.]”). Because of the limitations
imposed by Bradley on the issue of retroactivity,
we believe that another test, designed to compli-
ment Bradley, must be utilized whenever this Court
is called upon to examine the issue of retroactively
applying a new rule of law from a case that did not
overrule any prior decision of this Court. In formu-
lating such a test, we need look no further than the
Bradley opinion itself.

[36] The retroactivity test created in Bradley was
fashioned from the following language that ap-
peared in Chevron and was quoted in Bradley:

In our cases dealing with the nonretroactivity
question, we have generally considered three sep-
arate factors. First, the decision to be applied

nonretroactively must establish a new principle
of law, ... by deciding an issue of first impression
whose resolution was not clearly foreshadowed.
Second, it has been stressed that we must ...
weigh the merits and demerits in each case by
looking to the prior history of the rule in ques-
tion, its purpose and effect, and whether retro-
spective operation will further or retard its opera-
tion. Finally, we have weighed the inequity im-
posed by retroactive application, for where a de-
cision of this Court could produce substantial in-
equitable results if applied retroactively, there is
ample basis in our cases for avoiding the injustice
or hardship by a holding of nonretroactivity.

Bradley, 163 W.Va. at 347, 256 S.E.2d at 888
(quoting Chevron, 404 U.S. at 106-07, 92 S.Ct. at
355 (internal quotations and additional citations
omitted)).FN34 With the Chevron factors as a
guide, we now hold that in determining whether to
extend full retroactivity to a new principle of law,
established in a civil case that did not overrule any
prior precedent, the following factors will be con-
sidered. First, we will determine whether the new
principle of law was an issue of first impression
whose resolution was clearly foreshadowed.
Second, we must determine whether or not the pur-
pose and effect of the new rule will be enhanced or
retarded by applying the rule retroactively. Finally,
we will determine whether full retroactivity of the
new rule would produce substantial inequitable res-
ults.

FN34. The Chevron test was overruled in
Harper v. Virginia Department of Taxa-
tion, 509 U.S. 86, 113 S.Ct. 2510, 125
L.Ed.2d 74 (1993). In Harper, the Su-
preme Court held that new federal judicial
rules would no longer be open for selective
retroactivity. The Supreme Court ad-
dressed the issue succinctly as follows:

When this Court applies a rule of federal
law to the parties before it, that rule is
the controlling interpretation of federal
law and must be given full retroactive
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effect in all cases still open on direct re-
view and as to all events, regardless of
whether such events predate or postdate
our announcement of the rule. The rule
extends Griffith's ban against selective
application of new rules. Mindful of the
basic norms of constitutional adjudica-
tion that animated our view of retroactiv-
ity in the criminal context, we now pro-
hibit the erection of selective temporal
barriers to the application of federal law
in noncriminal cases.

Harper, 509 U.S. at 97, 113 S.Ct. at
2517 (internal quotations and citations
omitted). It has been correctly noted that
“although the United States Supreme
Court has rejected Chevron, the states
are free to continue employing the Chev-
ron criteria in deciding questions of ret-
roactivity of state law.” Dempsey v. All-
state Ins. Co., 325 Mont. 207, 104 P.3d
483, 488 (2004).

*252 In the instant proceeding, we are called upon
to decide whether or not the principles of law de-
veloped in this opinion, involving forum-selection
clauses, should be applied retroactively to the
parties. Under the test set out above, we find no im-
pediment to applying the new forum-selection
clause principles to the parties in this case.

a. The new forum-selection clause principles
were clearly foreshadowed. The Harman Compan-
ies and Mr. Caperton argue that the new forum-
selection clause principles applied in this case were
not foreshadowed by any prior decision of this
Court. We disagree.

[37] To begin, the Harman Companies and Mr.
Caperton misunderstand the meaning of
“foreshadowed,” as that term is applied in the
present context. Foreshadowing does not mean that
“there has to be clear precedent before a holding
can be considered clearly foreshadowed.” Collins v.
Department of Corr., 167 Mich.App. 263, 267, 421

N.W.2d 657, 659 (1988). All that is required is
some indication by a prior decision of this Court or
a national trend that would “put persons on notice
that [this Court] could resolve the issue either
way[.]” Id. See also Founder v. Cabinet for Human
Res., 23 S.W.3d 221, 224 (Ky.Ct.App.1999)
(holding that prior judicial decision put plaintiff
“on notice that it was possible that the filing of the
complaint with the Commission would bar a separ-
ate action in circuit court. Thus, it was not error for
the court to retroactively apply [a new decision].”).
A case which helps illustrate the broad meaning of
“foreshadowing” is Professional Insurance Corp. v.
Sutherland, 700 So.2d 347 (Ala.1997).

In Sutherland, the plaintiffs sued several defendant
insurance companies in an Alabama trial court for
tort and breach of contract claims. The defendants
filed a motion to dismiss on the grounds that, under
the terms of contractual forum-selection clauses
between the parties, all causes of action had to be
filed in Florida. The trial court denied the motion to
dismiss on the grounds that prior Alabama case law
held that “outbound” forum-selection clauses were
against public policy. The defendants appealed to
the Alabama Supreme Court. That Court apparently
issued an opinion that was withdrawn after a re-
hearing was granted. In the rehearing opinion, the
Court held that it was overruling prior case law that
barred “outbound” forum-selection clauses. More
important to the case at hand, the Court addressed
the issue of whether or not the new rule would be
applied retroactively to the parties before the Court.
In finding that the decision would be applied to the
parties, Sutherland addressed the issue of foreshad-
owing as follows:

The plaintiffs contend that when they were nego-
tiating their contracts they relied upon the rule
making forum selection provisions invalid in
Alabama and that the rule we adopt today repres-
ents a fundamental change in the substantive law
of this state. Therefore, they claim, an application
of the “new” rule against them would be an un-
fair retroactive application. We disagree.
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....

We conclude that it is fair to apply the rule enfor-
cing forum selection clauses to the parties in this
case. As noted previously, while American courts
traditionally disfavored outbound forum selection
clauses, the overwhelming trend, following the
United States Supreme Court's decision in M/S
Bremen, supra, has been toward allowing en-
forcement of those clauses. That nationwide
trend foreshadowed our adoption today of the
rule that such clauses are not per se void, provid-
ing notice that Alabama might follow suit and
thereby reducing the reliance these plaintiffs
could reasonably have placed upon the continued
viability of the traditional rule in Alabama.

Sutherland, 700 So.2d at 351-52 (emphasis added).

Although the Alabama Supreme Court relied upon a
nationwide trend as foreshadowing its new rule in
Sutherland, we need not look to a national trend to
find that the new forum-selection clause principles
developed in this case were foreshadowed. As pre-
viously pointed out in this opinion, over twenty-
five years ago in General Electric Co. v. Keyser,
166 W.Va. 456, 275 S.E.2d 289 (1981), this Court
indicated that forum-selection *253 clauses were
not against the public policy of this State. Specific-
ally, we stated in Keyser,

We have had occasion, however, to discuss, in-
directly, forum selection clauses. Although our
law on this point is skeletal, it does indicate that
contract clauses which affect matters such as jur-
isdiction and the like should be carefully ana-
lyzed. Unquestionably, forum selection clauses
are not contrary to public policy in and of them-
selves for they are sanctioned in commercial
sales agreements[.]

Keyser, 166 W.Va. at 461 n. 2, 275 S.E.2d at 291 n.
2. Clearly, Keyser placed the parties in this action
on notice that, when presented with an opportunity,
this Court would “carefully” analyze all matters rel-
evant to the forum-selection clause presented on ap-

peal. Contrary to the arguments of the Harman
Companies and Mr. Caperton, there is no require-
ment that there must exist specific precedent that
foreshadowed exactly how this Court would resolve
new issues involving a forum-selection clause. If
such a situation was the law in this State or any jur-
isdiction in the country, there would be very few
cases decided on appeal that created new law which
could be applied to the parties before the appellate
court. This is not the law in the country nor in West
Virginia. Consequently, we find that the new for-
um-selection clause principles created in this opin-
ion were foreshadowed by Keyser.

b. The purpose and effect of the new rules will
be enhanced by applying the rules retroactively
to the parties. In other parts of this opinion we
have discussed the general purpose and effect of
forum-selection clauses. The new forum-selection
clause principles announced in this decision simply
provide parameters for the enforcement of forum-
selection clauses. To deny application of those prin-
ciples to the parties in this litigation would under-
mine the very essence of forum-selection clauses,
which is to require parties and those in privity
thereto to litigate claims in a forum voluntarily
chosen by them.

c. No substantial inequitable results would flow
from applying the new forum-selection clause
principles retroactively. We have not been presen-
ted with any valid reason to show that applying the
new principles would bring about a substantial in-
equitable result. “Indeed, limiting this decision to
prospective application would produce inequitable
results[.]” Cundiff v. State Farm Mut. Auto. Ins.
Co., 217 Ariz. 358, 362, 174 P.3d 270, 274 (2008).
This is true because there is no evidence in the re-
cord to show that the forum-selection clause in-
volved in this case was not freely bargained for by
the actual signatories to the agreement. To allow
one signatory to the agreement to escape its effects
through prospective application of our new prin-
ciples would simply be inequitable.

Accordingly, we conclude that the forum-selection
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clause principles of law adopted by this opinion
may properly be applied to the parties to the instant
proceeding.

[38] 6. The bankruptcy court's order did not
have any preclusive effect on the forum selection
clause issue. The final matter we must address in
this area concerns Mr. Caperton's argument “that
the United States Bankruptcy Court for the Western
District of Virginia has rendered a final, uncon-
tested ruling specifically finding West Virginia to
be the proper forum for this Action.” FN35 As a
result of this alleged final decision, Mr. Caperton
contends that the doctrine of collateral estoppel pre-
cludes relitigation of the issue in the state court pro-
ceedings.FN36

FN35. We have previously noted that the
Massey Defendants attempted to intervene
in the bankruptcy proceeding filed by the
Harman Companies. The purpose of this
attempted intervention was “to determine
whether the Caperton's (sic) and Harman
Development's claims were actually assets
of the bankruptcy estates and whether
Hugh Caperton was attempting to deprive
the bankruptcy estates of those assets im-
properly.” Caperton v. A.T. Massey Coal
Co., Inc., 270 B.R. 654, 655
(S.D.W.Va.2001).

FN36. Mr. Caperton also contends that the
doctrine of res judicata applies. Insofar as
Mr. Caperton is only attacking the disposi-
tion of the forum selection clause issue, we
need not separately address the res judicata
claim. The result would be the same under
an analysis of either doctrine.

[39][40] To begin, we note that “[t]here is no ques-
tion that the doctrines of res judicata and collateral
estoppel apply to decisions rendered in Federal
Bankruptcy Courts.” *254Jerome J. Steiker Co.,
Inc. v. Eccelston Props. Ltd., 593 N.Y.S.2d 394,
398 (1992). Further, because Mr. Caperton con-
tends that the bankruptcy proceeding adjudicated

the forum selection clause issue, “the federal rules
of preclusion must be applied.” Sea Quest Int'l.,
Inc. v. Trident Shipworks, Inc., 958 So.2d 1115,
1119 (Fla.Dist.Ct.App.2007). Under federal law, a
party asserting collateral estoppel as a bar to relitig-
ating an issue must establish

(1) the issue to be precluded is identical to the is-
sue already litigated, (2) the issue was actually
determined in the prior proceeding, (3) the de-
termination of the issue was an essential part of
the decision in the prior proceeding, (4) the prior
judgment was final and valid, and (5) the party
against whom estoppel is asserted had a full and
fair opportunity to litigate the issue.

In re Coleman, 426 F.3d 719, 729 (4th Cir.2005).
FN37

FN37. The elements required to prove col-
lateral estoppel under West Virginia law
are almost identical to the federal ele-
ments. See Syl. pt. 1, Haba v. Big Arm Bar
& Grill, Inc., 196 W.Va. 129, 468 S.E.2d
915 (1996).

We need not labor long on this issue. The second
element of collateral estoppel is dispositive of the
matter. In order for collateral estoppel to apply to
the forum selection clause issue, the matter had to
actually be determined in the bankruptcy proceed-
ing. As we shall demonstrate below, it was not.

[41] As previously indicated in this opinion, the
Massey Defendants attempted to have the instant
case removed to a federal district court in the
Southern District of West Virginia. In response to
the removal, the Harman Companies and Mr.
Caperton asked the federal district court to remand
the case to state court. The federal district court is-
sued a written opinion indicating that it would hold
in abeyance any ruling about the propriety of the
case being in federal court until the bankruptcy
court made a ruling on the claims asserted by Mas-
sey as an intervenor. See Caperton v. A.T. Massey
Coal Co., Inc., 251 B.R. 322 (S.D.W.Va.2000).
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FN38 Subsequent to the bankruptcy court issuing
an order that involved Massey's intervention
claims, the federal district court issued another
written order that interpreted the bankruptcy court's
order regarding Massey's claims. The federal dis-
trict court made the following findings:

FN38. It appears that the federal district
court entertained the Massey Defendants'
removal petition under its bankruptcy jur-
isdiction, because of the bankruptcy pro-
ceeding that was pending in Virginia.

As set forth in its November 28, 2000 Joint
Memorandum Opinion, the Bankruptcy Court at-
tempted to respond to this Court's Memorandum
Opinion and Order and determined the crucial
question was whether Caperton and/or Harman
Development have any independent causes of ac-
tion under West Virginia law. The Bankruptcy
Court then clarified what possible claims Caper-
ton and Harman Development might have that are
independent and non-derivative of the bankrupt
estates' claims. It declined, however, to decide
whether such claims have actual, legal validity
under West Virginia state law. Instead, the Bank-
ruptcy Court opined this question was better ad-
dressed by a West Virginia court, either state or
federal, and abstained from deciding the ques-
tions presented by the declaratory judgment/ad-
versary proceedings. Integral to its decision to
abstain and dismiss the adversary proceedings,
the Bankruptcy Court determined the claims of
all parties, and defenses thereto, can be adjudic-
ated satisfactorily in the West Virginia action.
Caperton v. A.T. Massey Coal Co., Inc., 270 B.R.
654, 655-56 (S.D.W.Va.2001) (emphasis added).
As a result of the federal district court's determin-
ation that the bankruptcy court abstained from
deciding any issue involving the Massey inter-
vention claims, the federal district court declined
a motion by the Massey Defendants to transfer
the case to a federal district court in Virginia.
Specifically, the federal district court held that
the Massey Defendants' “motion for transfer of

venue to the District Court of the Western Dis-
trict of Virginia is DENIED as moot, leaving the
Circuit Court of Boone County to *255 decide
whether transfer of venue remains for determina-
tion.” Caperton, 270 B.R. at 656.FN39

FN39. In a footnote in Mr. Caperton's sup-
plemental brief he attempts to suggest that
the federal district court “found it appro-
priate for the case to ultimately proceed in
West Virginia.” The footnote is disingenu-
ous in trying to suggest that the federal dis-
trict court found that West Virginia had to
allow the case to be fully litigated on the
merits. The federal district court's order,
like the bankruptcy court's order, left it up
to the West Virginia courts to decide the
merits of all claims and defenses asserted
in the state court proceeding.

We should point out that the federal dis-
trict court abstained from hearing any
claim or defense asserted in the state
court proceeding under the mandatory
abstention provision of bankruptcy law,
because the state law litigation was not a
core proceeding for bankruptcy pur-
poses. Specifically, the federal district
court held,

The Court holds [the Harman Compan-
ies' and Mr. Caperton's] claims are non-
core because: 1) the claims are not spe-
cifically identified as core proceedings
under 28 U.S.C. § 157(b)(2); 2) the
claims existed prior to the filing of the
[Harman Companies'] bankruptcy peti-
tions; 3) the claims are based solely on
state law and therefore exist independent
of the provisions of Chapter 11; and 4)
the parties' rights are not affected by the
outcome of the bankruptcy proceedings.

Caperton, 270 B.R. at 657. It is gener-
ally recognized that res judicata and col-
lateral estoppel “bar[ ] only claims that
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would constitute a core claim in an earli-
er bankruptcy action.” Cabrera v. First
Nat'l Bank of Wheaton, 324 Ill.App.3d
85, 257 Ill.Dec. 512, 753 N.E.2d 1138,
1147 (2001). See also I.A. Durbin, Inc.
v. Jefferson Nat'l Bank, 793 F.2d 1541,
1548 (11th Cir.1986) (In “a non-core
proceeding, the bankruptcy court could
only issue proposed findings of fact and
conclusions of law, which would be sub-
ject to de novo review by the district
court, and such proposed findings would
not be entitled to res judicata effect in
subsequent litigation because there
would have been no final judgment on
the merits.” (internal citations omitted));
SMI/USA, Inc. v. Profile Tech., Inc., 38
S.W.3d 205, 211 (Tex.Ct.App.2001)
(“Although a bankruptcy judge may hear
non-core proceedings and make pro-
posed Findings of Fact and Conclusions
of Law to the District Court, the judge
may not render a final judgment on such
claims. As a result, a bankruptcy court's
disposition of non-core proceedings is
not res judicata as to subsequent state
court proceedings regarding the same
claims.”).

[42] It is generally acknowledged that “the lower
federal courts do not have appellate jurisdiction
over the state courts and their decisions are not con-
clusive on state courts, even on questions of federal
law.” State v. Robinson, 82 P.3d 27, 30 (2003). See
also Cash Distrib. Co., Inc. v. Neely, 947 So.2d
286, 292 n. 5 (Miss.2007) (“[S]tate supreme courts
are not duty-bound to follow a federal court of ap-
peals' interpretation of federal law.”). Thus, the fed-
eral district court's interpretation of the bankruptcy
court's order is not binding on this Court. Even so,
we agree with the federal district court that the
bankruptcy court's order did not address the merits
of any issue or claim raised by Massey's attempted
intervention in the bankruptcy proceeding. FN40

The bankruptcy court's Joint Memorandum Opinion

made the following findings:

FN40. Mr. Caperton's res judicata claim
would fail because the bankruptcy court
did not enter a final judgment on the merits
of Massey's intervention claims. See Israel
Disc. Bank Ltd. v. Entin, 951 F.2d 311, 314
(11th Cir.1992) (“Res judicata ... will bar a
subsequent action if: (1) the prior decision
was rendered by a court of competent jur-
isdiction; (2) there was a final judgment on
the merits; (3) the parties were identical in
both suits; and (4) the prior and present
causes of action are the same.”).

By this adversary proceeding, Massey seeks a de-
termination of the respective ownership interests
of Caperton and the bankruptcy estates of the
Debtors in causes of action currently being pur-
sued jointly by Caperton and the Debtors in the
West Virginia Action....

....

... Massey alleges that Caperton and Harman De-
velopment are seeking to enforce for their own
benefit alleged claims which are assests solely of
the bankruptcy estates of Harman Mining and
Sovereign. However, in these proceedings, Mas-
sey's real object appears to be to obtain a judicial
determination that under West Virginia law
Caperton and Harman Development have no in-
dependent claims of their own which they can
pursue against Massey for its alleged wrongful
conduct. Because such a determination can be
better rendered in the West Virginia Action, this
Court chooses to abstain from hearing these de-
claratory judgment actions in favor of resolution
by an appropriate West Virginia forum, whether
state or federal.

...

*256 ... Most important to this Court's decision to
abstain in these adversary proceedings is that the
viability of Caperton's and Harman Develop-
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ment's claims is determined by West Virginia
state law and not federal bankruptcy law. Accord-
ingly, all of these issues can be addressed satis-
factorily and most appropriately in the West Vir-
ginia Action.

Additionally, the bankruptcy court's Joint Order
filed with the Joint Memorandum Opinion made the
following conclusions of law:

For the reasons expressed in this Court's Joint
Memorandum Opinion entered contemporan-
eously herewith, in the event that Hugh Caperton
and/or Harman Development Corporation are de-
termined to have alleged independent, non-
derivative claims pursuant to West Virginia law,
those causes of action are hereby DECLARED
not to be property of the bankruptcy estate of
either Harman Mining Corporation or Sovereign
Coal Sales, Incorporated. However, also for the
reasons stated in such Joint Memorandum Opin-
ion, this Court ABSTAINS from deciding wheth-
er any such claims are properly alleged or have
legal validity. Accordingly, it is ORDERED that
these adversary proceedings are DISMISSED.

Clearly it is evident that the bankruptcy court's
Joint Memorandum Opinion and Joint Order did not
address the merits of any claim, issue or defense in-
volved in the state court proceeding. Further,
“[b]ecause the [forum selection clause] issue ... was
neither decided on the merits nor necessary to sup-
port the bankruptcy court's judgment, we agree with
[the Massey Defendants] that the doctrines of col-
lateral estoppel and res judicata do not bar [raising
the defense] in this case.” Cousatte v. Lucas, 35
Kan.App.2d 858, 136 P.3d 484, 491 (2006). See
also Kennedy v. First Nat'l Bank of Decatur, 129
Ill.App.3d 633, 85 Ill.Dec. 236, 473 N.E.2d 604,
608 (1985) (“[T]he doctrine of collateral estoppel
does not bar the issue of whether [plaintiff] was in-
jured individually because (1) such issue was not
actually or necessarily decided in the bankruptcy
proceeding, and (2) the Bankruptcy Court expressly
determined that it had no jurisdiction over such is-
sue.”); Eicher v. Mid Am. Fin. Inv. Corp., 270 Neb.

370, 702 N.W.2d 792, 810 (2005) (“Because
[plaintiff's] claim in this case was not barred by the
judgment in the prior bankruptcy action under the
doctrines of either res judicata or collateral estop-
pel, the district court erred in granting the motion
for partial summary judgment dismissing his
claim.”).

B. Res Judicata

Although the forum-selection clause is dispositive
of this case, we further conclude that, assuming ar-
guendo the forum-selection clause did not apply
here, this case is nevertheless barred by the doctrine
of res judicata.

[43][44][45] In addressing this issue, we are called
upon to decide the res judicata effect of the Virgin-
ia judgment on the instant West Virginia proceed-
ing. We have previously held that “[u]nder Article
IV, Section 1, of the Constitution of the United
States, a valid judgment of a court of another state
is entitled to full faith and credit in the courts of
this State.” Syl. pt. 1, State ex rel. Lynn v. Eddy,
152 W.Va. 345, 163 S.E.2d 472 (1968). Further,
“[b]y virtue of the full faith and credit clause of the
Constitution of the United States, a judgment of a
court of another state has the same force and effect
in this State as it has in the state in which it was
pronounced.” Syl. pt. 3, id. “In order to ensure that
another state's judgment is given the same force and
effect it would have in that state, the general rule
appears to be that ‘[t]he validity and effect of a
judgment must be determined by reference to the
laws of the state where it was rendered.’ ” Jordache
Enters., Inc. v. National Union Fire Ins. Co. of Pitt-
sburgh, Pa., 204 W.Va. 465, 474, 513 S.E.2d 692,
701 (1998) (quoting 50 C.J.S. § 969, at 563). Fur-
ther, “the full faith and credit clause generally re-
quires the courts of this State to give [a foreign]
judgment at least the res judicata effect which it
would be accorded by [the foreign] courts.” Jord-
ache Enterprises, 204 W.Va. at 476, 513 S.E.2d at
703. See also Martin v. SAIF Corp., 339 Mont. 167,
167 P.3d 916, 918-19 (2007) (“Full faith and credit
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generally requires every State to give to a judgment
at *257 least the res judicata effect which the judg-
ment would be accorded in the State which
rendered it.” (internal quotations and citation omit-
ted)).

[46] Before discussing the specific elements that
must be established in order for the preclusive ef-
fect of res judicata to apply under Virginia law, we
must first address a preliminary issue. Under the
laws of Virginia, “a judgment is not final for the
purposes of res judicata ... when it is being ap-
pealed or when the time limits fixed for perfecting
the appeal have not expired.” Faison v. Hudson,
243 Va. 413, 419, 417 S.E.2d 302, 305 (1992). In
the instant case, it appears that a trial court judg-
ment in the Virginia proceeding was entered on
May 7, 2001. Subsequently, on April 1, 2002, Mas-
sey filed a motion for summary judgment with the
West Virginia circuit court, arguing that principles
of res judicata required dismissal of the West Vir-
ginia case as a result of the judgment in the Virgin-
ia case. On June 17, 2002, the circuit court denied
the motion. The circuit court was correct in denying
summary judgment on res judicata grounds be-
cause, at the time Massey filed its motion and the
circuit court decided the matter, the Virginia judg-
ment was being appealed by Wellmore. As we have
pointed out, under Virginia law “a judgment is not
final for res judicata purposes if it is being ap-
pealed.” CDM Enters., Inc. v. Commonwealth/Manu-
factured Hous. Bd., 32 Va.App. 702, 709, 530
S.E.2d 441, 445 (2000) (emphasis in original).

[47] The Virginia judgment did not become final
for purposes of res judicata until September 13,
2002, when the Supreme Court of Virginia dis-
missed Wellmore's appeal. See Wellmore Coal
Corp. v. Harman Mining Corp., 264 Va. 279, 568
S.E.2d 671 (2002) (dismissing appeal). Con-
sequently, the issue we now confront is whether or
not this Court may recognize the finality of the Vir-
ginia judgment, for purposes of addressing the res
judicata issue on appeal. A case squarely address-
ing this issue is Aronow v. Lacroix, 268 Cal.Rptr.

866, 219 Cal.App.3d 1039 (1990).

The facts of Aronow involved two separate lawsuits
filed by different plaintiffs against the same law
firm for malicious prosecution.FN41 One lawsuit
was filed by Dr. Ann Fitzsimmons, and the other
was filed by Betty Aronow. In the case brought by
Dr. Fitzsimmons, a judgment was rendered in favor
of the law firm on January 27, 1981. However, as a
result of an appeal, the case was not finally dis-
posed of until June 24, 1987. The action brought by
Ms. Aronow went to trial on October 5, 1982. Prior
to trial the law firm raised the issue of res judicata,
but the trial court found that res judicata did not ap-
ply because Dr. Fitzsimmons' case was pending an
appeal and therefore had not become final. A jury
ultimately returned a verdict in favor of Ms.
Aronow and awarded her damages. The law firm
appealed the judgment. While the case was pending
on appeal, Dr. Fitzsimmons' case became final after
an appellate court rendered a decision affirming the
verdict in favor of the law firm. As a result of Dr.
Fitzsimmons' case becoming final, the law firm
raised the issue of res judicata in the appeal of Ms.
Aronow's case. The appellate court in Aronow
found that the issue could be raised on appeal:

FN41. Both plaintiffs had been sued by the
law firm in a previous action.

First, we consider the question of a final judg-
ment on the merits. At the time the court trial of
[Ms. Aronow] began, [Dr. Fitzsimmons' case]
was on appeal, so there was no final judgment ...
on which [the law firm] could rely to raise a res
judicata defense in the trial court.... However, ...
our affirmance of the judgment in [the law firm's]
favor [became] final, ... on September 28, 1987,
while the present appeal was pending.

Under these circumstances, [the law firm] now
ha[s] a final judgment on which to base a claim
of res judicata, and they can raise the issue on ap-
peal. Although normally the res judicata effect of
a prior judgment must be pleaded and proven at
trial, when the judgment becomes final during the

679 S.E.2d 223 Page 44
223 W.Va. 624, 679 S.E.2d 223
(Cite as: 223 W.Va. 624, 679 S.E.2d 223)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=1992078167&ReferencePosition=305
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=1992078167&ReferencePosition=305
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=1992078167&ReferencePosition=305
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=2000393385&ReferencePosition=445
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=2000393385&ReferencePosition=445
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=2000393385&ReferencePosition=445
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=2000393385&ReferencePosition=445
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=2002586814
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=2002586814
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=2002586814
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=2002586814
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1990070361
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1990070361
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=1990070361
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=1990070361


pendency of an appeal in another action, the first
final judgment may be brought to the attention of
the appellate *258 court in which the appeal is
pending and may there be relied on as res ju-
dicata.

Aronow, 268 Cal.Rptr. at 870, 219 Cal.App.3d at
1046 (internal quotations, citations, and footnote
omitted). The appellate Court in Aronow went on
to analyze the case under res judicata principles
and found that the doctrine applied “to preclude
[Ms.] Aronow from a judgment in her favor in
her own case.” Aronow, 268 Cal.Rptr. at 875, 219
Cal.App.3d at 1053.

[48] In accordance with Aronow, we now hold that
a party may raise the defense of res judicata on ap-
peal when the prior judgment relied upon becomes
final during the pendency of his/her appeal. Al-
though our holding on this issue permits us to exer-
cise our inherent authority to consider Massey's res
judicata argument, we believe the decisions of the
Supreme Court of Virginia demonstrate that that
Court would also exercise its inherent authority to
address the issue under the facts presented.

The decision by the Supreme Court of Virginia in
Ward v. Charlton, 177 Va. 101, 12 S.E.2d 791
(1941), is instructive of how we believe that Court
would respond to the issue of res judicata raised in
this case. The facts of Ward show that James R.
Ward drove his car into the rear of a tractor being
driven by Henry Harper. The tractor was owned by
Sidney Charlton. Mr. Ward sued Mr. Charlton, and,
in a separate action, Mr. Harper sued Mr. Ward.
Mr. Ward also brought a counter-claim against Mr.
Harper.

In Mr. Ward's suit against Mr. Charlton, a jury re-
turned a verdict in favor of Mr. Ward. However, the
trial court set aside the verdict and granted judg-
ment to Mr. Charlton. Mr. Ward appealed. While
Mr. Ward's appeal was pending, a jury decided the
case brought by Mr. Harper. In that case, the jury
determined Mr. Harper was not entitled to recover
from Mr. Ward, and Mr. Ward was not entitled to

recover from Mr. Harper on the counter-claim.

As a result of the disposition of the Harper-Ward
lawsuit, Mr. Charlton asked the Supreme Court of
Virginia to dismiss Mr. Ward's appeal on res ju-
dicata grounds. Mr. Charlton took the position “that
since it has been adjudicated by a court of compet-
ent jurisdiction that Ward ... can not recover of
Harper, the original tort feasor, a fortiori Ward can
not recover of Harper's master, Charlton, whose li-
ability, if any, depends entirely upon the liability of
Harper, under the doctrine of respondeat superior.”
Ward, 177 Va. at 106, 12 S.E.2d at 792. In re-
sponse, Mr. Ward argued, among other things, that
Mr. Charlton could not raise the defense of res ju-
dicata for the first time on appeal. The Supreme
Court of Virginia disagreed:

The present [appeal] presents the sole question as
to whether Ward is entitled to a judgment against
Charlton by reason of the alleged negligent acts
of Charlton's servant, Harper. The petition for a
writ of error prays that the verdict which Ward
obtained against Charlton and which the trial
court set aside, be restored, and that this court
enter a final judgment on said verdict against
Charlton. It conclusively appears from extrinsic
evidence, which is not controverted, that sub-
sequent to the closing of the record in the instant
case a court of competent jurisdiction has determ-
ined that Ward is not entitled to recover the judg-
ment which he here seeks.[FN42]

FN42. It should be pointed out that, at the
time of this case, the Supreme Court of
Virginia had not adopted the rule that a
judgment is not final for the purposes of
res judicata when it is being appealed. This
rule was first adopted in 1992, in Faison v.
Hudson, 243 Va. 413, 417 S.E.2d 302
(1992).

Must this court shut its eyes to these admitted
facts and sagely proceed to consider an issue
which has already been decided by a court of
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competent jurisdiction, and possibly enter a final
judgment directly in conflict with that already
rendered? We think not. In our opinion this court
has the jurisdiction and it is its duty to examine
this extrinsic evidence in determining whether it
will proceed to hear the pending matter or dis-
miss it because the issue between the parties has
been settled.

....

It is true, as argued by the learned counsel for
[Ward], that an appellate court in reviewing the
record of the proceedings in the court below will
not entertain the *259 defense of res judicata if it
was available and was not made below. This is so
because the defense is an affirmative one and if
not asserted below is deemed to have been
waived....

But this principle does not apply to the instant
case where the defense was not available and
could not have been asserted during the trial be-
low.

....

The doctrine of res judicata or estoppel by judg-
ment is based on public policy.... It proceeds
upon the principle that one person shall not the
second time litigate, with the same person or with
another so identified in interest with such person
that he represents the same legal right, precisely
the same question, particular controversy, or is-
sue which has been necessarily tried and finally
determined, upon the merits, by a court of com-
petent jurisdiction, in a judgment in personam in
a former suit....

The doctrine is firmly established in our jurispru-
dence and should be maintained where applic-
able....

Here it has been brought to our attention by un-
disputed evidence that since the trial below an-
other court of competent jurisdiction has finally
adjudicated that the plaintiff in error, Ward, is not

entitled to a judgment against Charlton, the de-
fendant in error. Hence, the plaintiff in error is
estopped to ask this court to review the record be-
fore it and to enter in his favor a judgment....

Ward, 177 Va. at 110-15, 12 S.E.2d at 793-96
(internal quotations and citations omitted)
(footnote added).

Clearly, under the decision in Ward, the Supreme
Court of Virginia would address the issue of res ju-
dicata presented in this case, even though the doc-
trine did not become ripe until the case was presen-
ted on appeal. Consequently, we find that, although
the circuit court was correct in denying summary
judgment to Massey on res judicata grounds be-
cause the Virginia judgment was pending appeal,
this Court may now address the issue anew because
a final judgment was rendered in the Virginia case
by the time this appeal was prosecuted.

The Supreme Court of Virginia has described the
doctrine of res judicata, and its purpose, as follows:

the rationale for this judicially created doctrine [is
that] it “rests upon public policy considerations
which favor certainty in the establishment of leg-
al relations, demand an end to litigation, and seek
to prevent the harassment of parties.... The doc-
trine prevents ‘relitigation of the same cause of
action, or any part thereof which could have been
litigated, between the same parties and their
privies.’ ”

City of Virginia Beach v. Harris, 259 Va. 220, 229,
523 S.E.2d 239, 243 (2000) (quoting Bill Greever
Corp. v. Tazewell Nat'l Bank, 256 Va. 250, 254,
504 S.E.2d 854, 856 (1998)) (additional citation
omitted). See also Smith v. Ware, 244 Va. 374, 376,
421 S.E.2d 444, 445 (1992) (“The bar of res ju-
dicata precludes relitigation of the same cause of
action, or any part thereof, which could have been
litigated between the same parties and their
privies.” (citing Bates v. Devers, 214 Va. 667,
670-71, 202 S.E.2d 917, 920-21 (1974); Flora,
Flora & Montague, Inc. v. Saunders, 235 Va. 306,
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310, 367 S.E.2d 493, 495 (1988); Brown v. Haley,
233 Va. 210, 215, 355 S.E.2d 563, 567 (1987); and
Worrie v. Boze, 198 Va. 533, 537-38, 95 S.E.2d
192, 196-97 (1956), aff'd on reh'g, 198 Va. 891, 96
S.E.2d 799 (1957))).

[49] With respect to the application of res judicata,
the Virginia Court has been consistent in holding
that

[f]our elements must be present before res judicata
can be asserted to bar a subsequent proceeding:
“(1) identity of the remedies sought; (2) identity
of the cause of action; (3) identity of the parties;
and (4) identity of the quality of the persons for
or against whom the claim is made.” Wright v.
Castles, 232 Va. 218, 222, 349 S.E.2d 125, 128
(1986). See also Mowry v. City of Virginia
Beach, 198 Va. 205, 211, 93 S.E.2d 323, 327
(1956).

Smith v. Ware, 244 Va. at 376, 421 S.E.2d at 445.
See also State Water Control Bd. v. Smithfield
Foods, Inc. 261 Va. 209, 214, 542 S.E.2d 766, 769
(2001) (same); *260Balbir Brar Assoc., Inc. v.
Consolidated Trading & Servs. Corp., 252 Va. 341,
346, 477 S.E.2d 743, 746 (1996) (same). We will
address each of these elements in turn.

[50] 1. Identity of the remedies sought. The Har-
man Companies argue that because the Virginia
proceeding awarded damages for breach of con-
tract, while the instant action awarded damages in
tort, the remedies sought in these two actions are
not the same. We disagree.

The Supreme Court of Virginia has not squarely
defined what is meant by “identity of the remedies
sought” for purposes of the res judicata test. Ware,
244 Va. at 376, 421 S.E.2d at 445. However, in the
Ware case, the Court addressed the issue of whether
there was identity of remedies, and concluded that
because the earlier action sought relief in the court
of law, while the latter action sought equitable re-
lief in the court of chancery, there was no identity
of remedy: “Mrs. Smith, in her motion for judgment

for unlawful detainer, sought the remedy of posses-
sion and damages.... Mrs. Smith, in her bill of com-
plaint, does not seek possession of the property.
Rather, she seeks a commutation of her dower in-
terest, which is a different remedy.” Ware, 244 Va.
at 377, 421 S.E.2d at 446.FN43 Thus, it appears
that the “remedy” element of res judicata refers, at
least in significant part, to the distinction between
legal and equitable remedies. The legal definition
of the term “remedy” supports this view. See, e.g.,
Black's Law Dictionary 1296 (7th ed.1999)
(defining “remedy” as “[t]he means of enforcing a
right or preventing or redressing a wrong; legal or
equitable relief”).

FN43. Until January 2006, Virginia contin-
ued to separately recognize actions at law
and actions in chancery. However, that dis-
tinction was abolished as of January 1,
2006. See Williams & Connolly, L.L.P. v.
People for Ethical Treatment of Animals,
Inc., 273 Va. 498, 517 n. 6, 643 S.E.2d
136, 145 n. 6 (2007) (“As of January 1,
2006, Virginia abolished the procedural
distinctions between actions at law and
suits in chancery.”).

Our conclusion is further supported by the opinion
in Cherokee Corp. of Linden, Virginia, Inc. v.
Richardson, Chancery No. 95-130, Chancery No.
96-34, now Law No. L-96-148, 1996 WL 1065553,
at *1 (Va.Cir.Ct. June 5, 1996), wherein the Circuit
Court of Virginia explained the concept in this way:

At first brush [ Wright v. Castles, 232 Va. 218,
222, 349 S.E.2d 125, 128 (1986),] appears to [be]
a retrenchment in the scope of the doctrine of res
judicata by its addition of the requirement of
“identity of remedies,” because if remedy were
synonymous with “right of action,” the implica-
tion is that the aggrieved party, confronted with a
judgment for the defendant, may simply success-
ively file actions based on different remedies or
rights of action until he receives a favorable ver-
dict. If this were true, the doctrine of Res Ju-
dicata would be substantially emasculated.
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Black's Law Dictionary (5th ed.1979) defines
remedy as “the rights given to a party by law or
by contract which that party may exercise upon a
default by the other party, or upon the commis-
sion of a wrong (a tort) by another party,” so
remedy in this context is actually consonant with
the broader concept of “cause of action.”
Moreover, the Supreme Court in Smith v. Ware,
[244 Va. 374, 421 S.E.2d 444 (1992) ], noted that
the causes of action were different and relied
upon Bates v. Devers, 214 Va. 667, 670-71, 202
S.E.2d 917, 920-21 (1974), which clearly held:

Res judicata-bar, is the particular preclusive effect
commonly meant by the use of the term “res ju-
dicata.” A valid, personal judgment on the mer-
its in favor of a defendant bars relitigation of
the same cause of action, or any part thereof
which could have been litigated, between the
same parties and their privies. See Restatement
of Judgments 47, 62, 83 (1942).

Collateral estoppel is the preclusive effect im-
pacting in a subsequent action based upon a col-
lateral and different cause of action.

The ostensibly inconsistent rule of this case de-
rives from the fact that Virginia still recognizes a
distinction between law and equity, and this legal
relic affects the court's res judicata decisions. In
Smith v. Ware supra; Brown v. Haley, 233 Va.
210, 219, 355 S.E.2d 563 (1987) (equitable claim
for easement arose from different transaction and
could not be asserted in *261 earlier ejectment
action at law between the same parties); and
Wright v. Castles, 232 Va. 218, 349 S.E.2d 125
(prior chancery suit for injunction does not bar
later suit for monetary damages, the court was
confronted by later cases being filed on a differ-
ent side of the court, because of the dichotomy
between law and equity[) ]....

1996 WL 1065553, at *10 (emphasis added). See
also Davis v. Marshall Homes, Inc., 265 Va. 159,
175, 576 S.E.2d 504, 512 (2003) (Kinser, J., dis-
senting) (“Nor was there an identity of remedies [in

Brown v. Haley, 233 Va. 210, 355 S.E.2d 563
(1987),] because the two claims could not have
been brought in one proceeding. If the Haleys had
asserted what would have been a counterclaim in
the ejectment action, the court could not have gran-
ted the requested relief regarding the easement in
that action since the relief was equitable in nature
and the ejectment action was at law. [Brown ] at
218, 355 S.E.2d at 568.” (emphasis added)).

With respect to the case presently before us, both
the Virginia proceeding and the instant proceeding
sought the legal remedy of monetary damages
stemming from Wellmore's wrongful declaration of
force majeure under the 1997 CSA. Accordingly,
the identity of remedy element of Virginia's res ju-
dicata test has been met.

[51] 2. Identity of the cause of action. The Har-
man Companies contend that the breach of contract
cause of action litigated in Virginia differs from the
tort claims asserted in the instant action. In reach-
ing this conclusion, the Harman Companies argue
that the proper standard to be applied is the “same
evidence” test set out in Davis v. Marshall Homes,
Inc., 265 Va. 159, 166, 576 S.E.2d 504, 507 (2003).
We disagree.

To decide the proper rule to be applied in address-
ing this issue, we look to the Virginia law in effect
at the time the complaint was filed in the Circuit
Court of Boone County in October, 1998.FN44 At
that time, Virginia applied the transactional ap-
proach to determine whether there was identity of
the cause of action for purposes of res judicata. See
Allstar Towing, Inc. v. City of Alexandria, 231 Va.
421, 344 S.E.2d 903 (1986). In Allstar, the City of
Alexandria, Virginia, had initiated a bidding pro-
cess to procure a contract to tow vehicles in the
City. Allstar Towing, Inc., was the only company to
submit a bid, but the company was declared in-
eligible because Allstar “was not a registered cor-
poration” on the bid opening date. Id. at 422, 344
S.E.2d at 904. Allstar's certificate of incorporation
was issued by the State Corporation Commission
the following day. Allstar petitioned the circuit
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court for an appeal of the determination of ineligib-
ility, or in the alternative, an award of the “
‘reasonable profits' which it would have earned
‘over the course of the prospective agreement.’ ”
Id. Allstar also sought a temporary injunction to
prevent the city from awarding a towing contract.
The circuit court denied both the petition for appeal
and the motion seeking injunctive relief. Mean-
while, the City requested and accepted bids for a
towing contract a second time. Allstar again sub-
mitted a bid, but the contract was awarded to anoth-
er company, Franconia Towing & Storage. Allstar
then filed a second action against the city in the cir-
cuit court alleging that Franconia had failed to meet
the city's specifications, which Allstar had met. All-
star sought damages “representing ‘lost income that
it would have received ... had the contract been
awarded to it.’ ” Id. at 423, 344 S.E.2d at 905. The
circuit court ruled that, under the principles of res
judicata, the second action was barred by the earlier
action. Allstar appealed the case to the Supreme
Court of Virginia, where that court found that the
second action was not barred, as “the same cause of
action was not involved in the two cases.” Id. at
425, 344 S.E.2d at 906. The Supreme Court of Vir-
ginia found that “[i]n the first case, Allstar sought
relief because the City had determined it to be a
‘non-responsible’ bidder,” based on its lack of a
certificate of incorporation; while in the second ac-
tion Allstar sought relief in connection with a
second invitation to bid, which it claimed was im-
properly*262 awarded to a contractor who failed to
meet the city's specifications. Id. The Allstar Court
then concluded that the second action asserted by
Allstar was not barred by the first because “the
facts giving rise to the second cause of action were
not even in existence when the first action was
heard and decided on the merits on December 31,
1984.” Id. In reaching its conclusion, the Supreme
Court of Virginia adopted the transactional ap-
proach when it announced that “[f]or the purposes
of res judicata, a ‘cause of action’ may be defined
broadly ‘as an assertion of particular legal rights
which have arisen out of a definable factual trans-
action.’ ” Id. (internal citation omitted). FN45

FN44. We believe the Virginia Supreme
Court would likewise apply the procedural
rule in existence at the time the complaint
was filed. See, e.g., Rule 1:6 of the Rules
of the Supreme Court of Virginia (making
new res judicata rule applicable to “all Vir-
ginia judgments entered in civil actions
commenced after July 1, 2006” (emphasis
added)).

FN45. Subsequently, in 2003, the Supreme
Court of Virginia handed down an opinion
that significantly changed how that Court
defined the term “cause of action” for pur-
poses of res judicata. See Davis v. Mar-
shall Homes, Inc., 265 Va. 159, 166, 576
S.E.2d 504, 507 (2003) (adopting the
“same evidence test” by concluding that
fraud claim did not bar subsequent breach
of contract claim involving same deed of
trust notes, and commenting that “[t]he
mere fact that some evidence relevant in
plaintiff's action for fraud may be relevant
to prove her distinct and separate contract
claim for nonpayment of the deed of trust
notes does not, for purposes of res judicata,
mean that plaintiff only has one cause of
action. Evidence of defendants' failure to
satisfy the deed of trust notes does not
prove that defendants made false repres-
entations of the values of the real proper-
ties intentionally and knowingly, with the
intent to mislead plaintiff. Evidence of de-
fendants' failure to satisfy the deed of trust
notes does not establish plaintiff's reliance
upon defendants' alleged misrepresenta-
tions.”). The Harman Companies' assertion
that we should apply the Davis case in
resolving this issue is misplaced, as the
Davis opinion had not yet been handed
down at the time the Harman Companies
filed their complaint in this action.
Moreover, we believe that the Davis opin-
ion was a temporary aberration in Virginia
law that rejected the existing transactional
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approach and developed a new “same evid-
ence” rule. See Davis, 265 Va. at 180, 576
S.E.2d at 515 (Kinser, J., dissenting) (“In
truth, the effect of the majority's explicit
rejection of a transactional approach is to
overrule our decision in Allstar Towing.
However, the majority does not explain
why this precedent should be cas[t] aside.
Despite rejecting a transactional approach
and overruling Allstar Towing, the major-
ity, nevertheless, utilizes the Allstar Tow-
ing definition of the term ‘cause of action,’
and the majority states that its decision is
supported by the holding in that case.”). In
2006, the Supreme Court of Virginia adop-
ted Rule 1:6, through which the Virginia
Supreme Court rejected the Davis “same
evidence” rule and returned to the transac-
tional approach previously applied in Vir-
ginia when addressing the element of res
judicata requiring identity of the cause of
action. See Virginia Imports, Ltd. v. Kirin
Brewery of America, LLC, 50 Va.App.
395, 410 n. 6, 650 S.E.2d 554, 561 n. 6
(2007) (observing that the transactional ap-
proach adopted by Rule 1:6 was promul-
gated to supersede the holding in Davis ).

The transactional approach has also been explained
as follows:

As can be seen, Virginia follows the transaction
rule set forth in the Restatement of Judgments 2d,
'24 for purposes of defining “cause of action.”
The importance of understanding the broad
concept of “cause of action” is essential to under-
standing the application of res judicata. One
“cause of action” may give rise to myriad rights
of action, e.g., breach of contract, breach of war-
ranty, negligence, and statutory claims; however,
if the rights of action arise from the same operat-
ive set of facts and could legally be asserted
therein, they are all the same “cause of action”
for purposes of the application of the doctrine of
res judicata. “There can be no right of action un-

til there is a cause of action.” Stone v. Ethan Al-
len, 232 Va. 365, 368-369, 350 S.E.2d 629
(1986), citing Caudill v. Wise Rambler, 210 Va.
11, 13 168 S.E.2d 257, 259 (1969). However, as
broad as the application of the doctrine of res ju-
dicata is, it applies only to rights of action which
have accrued from the cause of action and could
have been asserted in the proceeding upon which
the plea is based. As the Supreme Court of Vir-
ginia noted in Southern. R. Co. v. Wash. & C.R.
Co., 102 Va. 483, 491, 46 S.E. 784 (1904):

[R]es judicata applies, except in special cases,
not only to points upon which the court was ac-
tually required, by the parties, to form an opin-
ion and pronounce a judgment, but to every
point which properly belonged to the subject of
the litigation, and which the parties, exercising
reasonable diligence, might have brought for-
ward at the time. Diamond State Iron Co. v.
Rarig Co., 93 Va. 595, 25 S.E. 894, and author-
ities cited. But it cannot be applied to a matter
not adjudicated in a former action and which
*263 could not have been brought forward for
adjudication upon the pleadings in the cause;
nor to a matter arising after the former adjudic-
ation, even in a second suit between the parties
to the former or their privies, if the causes of
action are not the same. (cites omitted).

Cherokee Corp., 1996 WL 1065553, at *8
(emphasis added). See also Virginia Imports, 50
Va.App. at 410 n. 6, 650 S.E.2d at 561 n. 6 (“Under
settled principles, the ‘effect of a final decree is not
only to conclude the parties as to every question ac-
tually raised and decided, but as to every claim
which properly belonged to the subject of litigation
and which the parties, by the exercise of reasonable
diligence, might have raised at the time. ’ Smith v.
Holland, 124 Va. 663, 666, 98 S.E. 676, 676 (1919)
(emphasis added).”).

Turning to the case at bar, although the Virginia
proceeding addressed contract claims, while the in-
stant proceeding addressed tort claims, this distinc-
tion is of no moment. Both the tort claims asserted
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in the case sub judice and the earlier contract
claims asserted in the Virginia proceeding arise
from the same “conduct, transaction or occur-
rence,” namely the wrongful declaration of force
majeure by Wellmore, which was carried out under
the direction and control of the Massey Defendants.
Thus, the tort claims asserted in this action arise
from the same transactional facts as the Virginia
proceeding and should have been asserted in that
proceeding.

[52] 3. Identity of the parties. Mr. Caperton and
Harman Development were not parties to the Vir-
ginia action, and neither were any of the Massey
Defendants named in the instant suit. The Harman
Companies argue that there is no identity of the
parties as there is no privity between the Massey
Defendants and Wellmore. We disagree, finding
there is identity of the parties between the Virginia
proceeding and the instant proceeding under the
doctrine of privity.

[53][54] Pursuant to Virginia law,

[t]he doctrine of res judicata applies not only to
the actual parties in a case but also to those in
privity with them. See City of Virginia Beach v.
Harris, 259 Va. 220, 229, 523 S.E.2d 239, 243
(2000). In other words, res judicata applies to
anyone “ ‘so identified in interest with [a party]
that he represents the same legal right, precisely
the same question, particular controversy, or is-
sue.’ ” Johnson, 7 Va.App. at 618, 376 S.E.2d at
788 (citation omitted).

CDM Enters., Inc. v. Commonwealth/Manufactured
Housing Bd., 32 Va.App. 702, 710, 530 S.E.2d 441,
445 (2000). One Virginia court has explained the
requirement for the identity of parties in this way:

“One of the fundamental prerequisites to the ap-
plication of the doctrine of res judicata is that
there must be an identity of the parties between
the present suit and prior litigation asserted as a
bar. A party to the present suit, to be barred by
the doctrine, must have been a party to the prior
litigation, or represented by another so identified

in interest that he represents the same legal
right.” Dotson, 232 Va. at 404-405, 350 S.E.2d at
644.

There is no fixed definition of privity that auto-
matically can be applied in all cases involving
res judicata issues. While privity generally in-
volves a party so identified in interest with an-
other that he represents the same legal right, a
determination of ... who are privies requires a
careful examination of the circumstances of
each case.

Nero v. Ferris, 222 Va. 807, 813, 284 S.E.2d 828,
831 (1981).

In Patterson v. Saunders, the Supreme Court
stated:

It is generally held that “ ‘privity’ means a mutu-
al or successive relationship to the same rights
of property, or such an identification in interest
of one person with another as to represent the
same legal rights, and the term ‘privy,’ when
applied to a judgment or decree refers to one
whose interest has been legally represented at
the trial.”

194 Va. at 613, 74 S.E.2d at 208 (citation omitted).

Commonwealth ex rel. Gray v. Johnson, 7 Va.App.
614, 619, 376 S.E.2d 787, 789 (1989).

*264 Turning to the case sub judice, we find that
the parties to the Virginia proceeding “are so identi-
fied in interest” with the parties to the instant pro-
ceeding that they “represent the same legal
right[s].” CDM Enters., Inc., 32 Va.App. at 710,
530 S.E.2d at 445 (internal quotations and citations
omitted). In the Virginia proceeding, Harman Min-
ing and Sovereign sued Wellmore for breach of
contract related to the wrongful declaration of force
majeure under the 1997 CSA. It bears reiterating
that all of the harm that has been claimed by Mr.
Caperton and the Harman Companies in the instant
action has stemmed directly from that wrongful de-
claration of force majeure under the 1997 CSA. Be-
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cause the question of whether the declaration of
force majeure was wrongful was the exact issue ad-
dressed in the Virginia proceeding, the interests of
the various parties to the instant suit, which also de-
pends upon the propriety of the declaration of force
majeure, is directly aligned with the interests of the
related corporate entities who participated in the
Virginia action.

Moreover, it has been recognized that a parent com-
pany is in privity with its subsidiary. See Mullins v.
Daily New Leader, 2001 WL 1772679, at *2
(Va.Cir.Ct. Oct.24, 2001) (“The Daily News Leader
and Gannett Co., Inc., are in privity as Gannett is
the parent company of the Daily News Leader.”).
Thus, Harman Development is plainly in privity
with its susidiaries, Harman Mining and Sovereign,
who were parties to the Virginia action. Mr. Caper-
ton is also in privity with Harman Mining and Sov-
ereign to the extent that he signed the 1997 CSA in
his capacity as president of Sovereign, and insofar
as Harman Mining and Sovereign are wholly-
owned subsidiaries of Harman Development, and
Mr. Caperton is the sole owner of Harman Devel-
opment. Likewise, A.T. Massey Coal Company is
in privity with its subsidiary Wellmore, as are the
remaining Massey Defendants, who are also subsi-
diaries of Massey and sister corporations to Well-
more.

[55][56] 4. Identity of the quality of the persons
for or against whom the claim is made. As previ-
ously indicated, for purposes of res judicata, Vir-
ginia requires a determination be made of the iden-
tity of the quality of the persons for or against
whom the claim was made. As explained by a Vir-
ginia trial court, “[t]he ‘identity of quality’ element
is a requirement that the parties in conflict appear
in the identical capacities or on ‘the same side of
the versus' in both proceedings.” Winchester
Homes, Inc. v. Hoover Universal, Inc., LAW NO.
122509, 1994 WL 1031408, at *2 (Va.Cir.Ct.
Nov.2, 1994) (citing Greene v. Warrenton Prod.
Credit Ass'n, 223 Va. 462, 291 S.E.2d 209 (1982)).
The facts of the instant case clearly establish that

this element has been met. The original plaintiffs in
the Virginia suit are plaintiffs in the West Virginia
proceeding, and they sued in the same capacity in
both litigations. None of the Massey Defendants in
the instant proceeding was a plaintiff in the Virgin-
ia proceeding. See Byrum v. Ames & Webb, Inc.,
196 Va. 597, 85 S.E.2d 364 (1955) (finding that
prior litigation was not res judicata to subsequent
litigation because plaintiff and defendant were both
nonadversarial defendants in the prior litigation);
Ezrin v. Stack, 281 F.Supp.2d 67 (D.D.C.2003)
(applying Virginia law to find that res judicata ap-
plied where both parties were on opposite sides of
the “v.” in prior litigation).

5. Preclusive Effect of Res Judiciata. Because the
four elements of res judicata have been met in this
case, as demonstrated above, we conclude that the
instant action is barred.

IV.

CONCLUSION

For the reasons stated in the body of this opinion,
we reverse the judgment in this case and remand for
the circuit court to enter an order dismissing this
case against A.T. Massey Coal Company and its
subsidiaries with prejudice.

Reversed and remanded.

Chief Justice MAYNARD and Justice STARCHER
, deeming themselves disqualified, did not particip-
ate in the decision of this case.
*265 Judge COOKMAN and Judge FOX, sitting by
temporary assignment.
Justice ALBRIGHT and Judge COOKMAN dissent
and reserve the right to file dissenting opinions.
Acting Chief Justice BENJAMIN and Judge FOX
concur and reserve the right to file concurring opin-
ions.
ALBRIGHT, Justice, and COOKMAN, Judge, sit-
ting by special assignment, dissenting.
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This case is before the Court on rehearing granted
after the five elected Justices on the Court, while
disagreeing about the proper ultimate outcome of
the case, unanimously agreed that defendant “Mas-
sey's conduct warranted the type of judgment
rendered [below] in this case. ” Caperton v. A.T.
Massey Coal Co., Inc., 2007 WL 4150960, Slip Op.
at 13 (No. 33350, filed November 21, 2007), with-
drawn.

Nevertheless, on a vote of three for and two
against, the original Court reversed the judgment of
the Circuit Court of Boone County, which awarded
Plaintiffs (Appellees here) over $50 million, plus
interest and costs, on account of that egregious con-
duct. The majority explained its rejection of the
lower court's judgment by saying “we simply can-
not compromise the law in order to reach a res-
ult that clearly appears to be justified.” Id.

After that opinion was filed, two of the elected
Justices recused themselves from further considera-
tion of the case. A motion to rehear the case was
granted by this Court on the unanimous vote of the
remaining three Justices and two circuit judges,
Judge Cookman and Judge Fox, appointed by act-
ing Chief Justice Benjamin. Now, the reconstituted
Court has again reversed the lower court by a vote
of three (Davis, J.; Benjamin, J., and Fox, J.) to two
(Albright, J. and Cookman, J.)

Today's “new” opinion of the Court rests on the
same indefensible legal grounds as the original
opinion-supplemented by even more extended dis-
cussion of some of the points-but, strangely, omit-
ting the clearly correct assertion in the original ma-
jority opinion that “ Massey's conduct warranted
the type of judgment rendered [below] in this
case. ” Id. This time the majority stands silent re-
garding any disdain of Massey's conduct. Once
again it bends the law to deny Plaintiffs the proper
“result that clearly appears to be justified.” Id.

For the record, we wholeheartedly embrace the de-
termination of this Court in the original, now with-
drawn, opinion that “Massey's conduct warranted

the type of judgment rendered [below] in this
case.” Id. Likewise, we do not shrink from saying
without reservation that this Court should now af-
firm the judgment against the Massey Defendants
for the reasons outlined in this dissent. Moreover,
the failure of the Court now to even acknowledge
the justice of Plaintiffs' case below, as it had in the
previous opinion, underlines the result-driven
nature of the current majority opinion. Id.

In terms of the law, the errors of the majority opin-
ion are not complex or difficult to explain. They are
few in number.

First, under our law as it existed before the majority
decision in this case, the proper inquiry regarding
the enforceability of a forum selection clause in a
contract was whether, with careful analysis, its en-
forcement was reasonable and just in the circum-
stances of the case. In this case it was not.

Second, under the law of Virginia as it existed at all
times relevant to the case before us, res judicata ap-
plied when, under the facts of the case, all of the is-
sues fairly arising under the facts pled, or which
could have been pled, could have been proved with
the same evidence. In the case before us, several
occurrences and transactions between the parties to
this case, which were not involved in the original
Virginia contract action, required substantial
amounts of evidence which would not have been
relevant in the Virginia contract action.

Finally, under West Virginia law as it existed be-
fore the majority opinion was filed in this case, the
decision of a lower court on the venue questions
raised by a plea of res judicata were to be reviewed
under an abuse of discretion standard, evaluating
the lower *266 court's application of the law to the
facts, not de novo, as the majority has now ruled.

The more narrow and focused legal arguments and
supporting facts of the rehearing process make it all
the more clear that (1) Massey's conduct was out-
side the bounds of human decency and respectable
business practices, and (2) the law poses no barrier
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to upholding the Boone County jury verdict finding
such behavior repugnant and deserving of redress.
As opposed to simply deciding the case on the facts
and law as they existed at the time the events com-
plained of occurred, the majority kneads the facts
so that they better fit the new law the majority finds
necessary to create not only for West Virginia but
also for Virginia. As we explain in detail below,
neither res judicata principles nor the presence of a
forum selection clause serve as an impediment to
upholding the lower court's actions and jury verdict.
Instead, the majority decision now ignores the ad-
mitted injustice done to Plaintiffs. It fashions no
less than nine new points of law to achieve the res-
ult desired by the majority. To accomplish this
goal, the majority:

1. Broadly endorses forum selection clauses, makes
them applicable to persons not party to the con-
tracts containing such clauses, removes any hint of
the cautious, limited approval of such clauses in our
jurisprudence, extends their effect to causes of ac-
tion in which the related contract is but one of sev-
eral factors justifying recovery, and charges those
who would resist their application with the obliga-
tion of proving them unreasonable-even when the
time for adducing evidence to meet that new re-
quirement has irretrievably passed-making it im-
possible for Plaintiffs to defend their $50 million
judgment.

2. With respect to the principle of res judicata-
whether a prior suit adjudicated or could have adju-
dicated the issues raised in a suit filed later-the ma-
jority now makes the lower court's decisions re-
viewable de novo, that is, removing any require-
ment that this Court give any deference to the lower
court's consideration of the proper application of
the law to the facts of a particular case. In that re-
gard, the majority opinion now opens the door to
this Court systematically reviewing all such de-
cisions of lower courts without regard to the reas-
onable discretion of the trial courts and their view
of the applicable facts.

3. Lastly, this Court imperially found in the major-

ity opinion that the law of Virginia on the issue of
res judicata has been clearly settled from 1998
through 2002. Any fair review of the cases in Vir-
ginia and the course of development of Virginia
law demonstrates beyond doubt that Virginia law in
that time frame would not deprive the Circuit Court
of Boone County of venue in the cause before us to
hear and determine and grant the relief “Massey's
conduct warranted....” Caperton, 2007 WL
415960, Slip Op. at 13 (No. 33350, filed November
21, 2007), withdrawn.

I. DISCUSSION OF THE FACTS

Nothing so completely highlights the errors of the
majority opinion and the outright injustice of its
result as a thorough review of the evidence admit-
ted in the trial of this case. In the forty-page order
denying Appellants (Defendants below) judgment
as a matter of law or a new trial, that is, refusing to
overturn the jury verdict in this case, the lower
court found that there was sufficient evidence from
which the jury could have found that the coal sup-
ply agreement containing the forum selection
clause was but one factor in a far-reaching scheme
by which Massey set out to ruin Harman Mining
and its owner Hugh Caperton-beginning before
Massey's involvement with the coal supply agree-
ment and ending after Massey's brief ownership of
a company party to that agreement.

In its order, the Circuit Court of Boone County said
“[T]he weight of the evidence at trial fairly estab-
lished and was clearly sufficient for the Jury” to
conclude that:

Massey chose to acquire [United Coal Company]
in order to eliminate a competitor and to gain
more access to LTV [Steel Corporation], ...
[while] fully cognizant of Harman's long-term
coal supply agreement with Wellmore and
LTV's preference for the UCC/Harman blend.

*267 In paragraph 4 of that order, the trial court
further said that the weight of the evidence at trial
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fairly established and was clearly sufficient for the
jury to further conclude that: FN1

FN1. This opinion will now directly quote
extensively from the lower court's very
thorough order. It will not cite to particular
pages or utilize in all cases the convention-
al means of indicating quotations, such as
quotation marks, double indentations, and
single spacing. However, the full text of
the order is attached to this dissenting
opinion as an appendix. We are grateful to
Judge Jay Hoke of the 25th Judicial Cir-
cuit, sitting in the Circuit Court of Boone
County, for his exhaustive review of the
evidence.

[a] The Corporate Plaintiffs (collectively
“Harman”) formerly were in the business of mining
and selling high quality metallurgical coal produced
from the Harman Mine. The Defendants
(collectively “Massey”) are also in the business of
mining and/or selling metallurgical coal. Harman
and Massey were competitors.

[b] Massey desired, among other things, to gain
LTV Steel Corporation (“LTV”) as a new customer.

[c] For years, LTV had purchased substantial
amounts of metallurgical coal from United Coal
Company (“UCC”). The coal that LTV preferred
and purchased from UCC was a premium blend of
Harman coal and other, lesser quality coals (the
“UCC/Harman blend”) Coal from the Harman Mine
is metallurgical coal with very favorable cooking
characteristics prized by steelmakers like LTV.

[d] For many years, Harman sold all of its coal to
one of UCC's subsidiaries, Wellmore Coal Corpora-
tion (“Wellmore”), which was, in turn, supplied to
LTV as part of the UCC/Harman Blend. During the
relevant time period, Harman had a long-term coal
supply agreement with Wellmore. Harman was al-
most exclusively reliant on that contract. Well-
more's management had always encouraged Har-
man to mine and sell to it as much coal as it pos-

sibly could. Harman had been supplying Wellmore
with its high quality metallurgical coal on a con-
tinuous basis for many years.

[e] For years, Massey wanted the LTV business and
tried to increase sales of coals from its production
sources (“Massey Mines”) to LTV, but with little
success. So Massey chose to acquire UCC in order
to eliminate a competitor and to gain more access to
LTV, but fully cognizant of Harman's long-term
coal supply agreement with Wellmore and LTV's
preference for the UCC/Harman blend. In a docu-
ment written prior to Massey's purchase of UCC,
Massey characterized the situation as follows:

In layman's terms, the UCC metallurgical coal qual-
ity is equivalent to Massey's premium Marfork
coal, but is further enhanced by having a higher
inerts level and a lower sulfur content. UCC had
achieved a particularly enviable supplier relation-
ship with LTV Steel Corporation (“LTV”) that
has now been in place for over 10 years. Surpris-
ingly, the LTV relationship is not secured by a
long-term contract, but rather by annual purchase
orders that are consistently renewed at favorable
pricing levels because of LTV's high regard for
the UCC coal quality.

* *

UCC's decree [sic] of dependence on the Harman
mining coal is obviously a sensitivity, since that
source represents about 40% of the annual ship-
ment level at Wellmore No. 7, and has become a
fairly critical ingredient in the LTV coal blend.
The term of the Harman mining purchase com-
mitment runs through the year 2001....

[f] Massey knew that there were risks associated
with its acquisition. In a pre-acquisition document
assessing those risks, Massey stated, “The most sig-
nificant risk associated with this transaction is that
the plus-10-years-old supplier relationship between
LTV and UCC may not continue under Massey
ownership.”
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[g] In that same document, however, Massey noted
that it would enjoy a very favorable economic out-
come if it could cause LTV to purchase coal from
Massey Mines, instead of the UCC/Harman Blend,
at the price LTV was paying for UCC/Harman coal.

[h] Recognizing that Harman coal was a critical in-
gredient in the coal blend that LTV *268 preferred,
and knowing that LTV in the past had chosen not to
purchase much coal from Massey, Massey nonethe-
less went ahead and purchased UCC. Further, re-
cognizing that “LTV is extremely reluctant to
change a long-established, successful coal blend”,
Massey nonetheless went ahead and marketed coals
from Massey Mines to LTV to replace the Harman
blend that LTV preferred.

[i] Massey provided LTV with firm price quotes for
coal mainly from Massey Mines, not Harman coal,
and insisted that LTV make Massey its sole-source
provider via a long-term coal contract, despite the
fact that, historically, LTV preferred multiple sup-
pliers and did not utilize multi-year, long-term coal
supply contracts. The price that Massey quoted for
it is [sic] coals to LTV constituted a “handsome im-
provement” over the prices it had been receiving
for its coals.

[j] Massey's marketing strategy resulted in a loss of
the LTV business-a risk that it fully appreciated,
acknowledged and understood prior to its marketing
efforts and even prior to its purchase of UCC. Only
after Massey's marketing efforts caused the loss of
LTV's business did Massey direct Wellmore to de-
clare “ force majeure ” against Harman, a declara-
tion which Massey knew would put Harman out of
business. Massey acknowledged Wellmore was
readily able to purchase and sell the Harman coal,
but instead chose to have Wellmore declare “ force
majeure ” based upon a cost benefit analysis Mas-
sey performed which indicated that it would in-
crease its profits by doing so. Furthermore, before
Massey directed the declaration of “ force majeure
”, Massey concealed the fact that the LTV business
was lost and Massey delayed Wellmore's termina-
tion of Harman's contract until late in the year,

knowing it would be virtually impossible for Har-
man to find alternate buyers for its coal at that point
in time. Once Wellmore suddenly stopped purchas-
ing Harman's output, Harman had no ability to stay
in business. In the meantime, Massey sold Well-
more.

[k] After Harman shut down operations, “Massey
took a series of steps to prevent Plaintiffs, both cor-
porately and personally, from pursuing legal remed-
ies arising out of Massey's misconduct. Massey's
CEO threatened the Plaintiffs not to undertake legal
action. Massey offered to purchase the assets of
Harman at a distressed sale price. Massey then
delayed and ultimately collapsed the transaction in
such a manner so as to increase the Plaintiffs' finan-
cial distress. Instead, utilizing confidential informa-
tion obtained from Plaintiffs for the alleged purpose
of negotiating a settlement of their disputes, Mas-
sey purchased a narrow band of coal reserves sur-
rounding much of the Harman Mine for the purpose
of making Harman unattractive to others and to de-
crease its value to all but Massey, and Massey
planned to acquire Harman in the long run.”

A. Actions Against Plaintiff Caperton Personally

The trial court identified, by way of example, spe-
cific actions which the jury could find were direc-
ted by Defendants against Plaintiff Caperton in his
personal capacity, as follows:

[i] Massey's conduct in “negotiating” directly with
Caperton and under the February 9, 1998 letter
agreement: Massey submitted a letter agreement
to Mr. Caperton as President of Sovereign and
Harman in which Massey and Wellmore ex-
pressly agreed to “pursue good faith negotiations
toward concluding the described transactions.”
The transaction described in the agreement was
intended to settle all issues relating to 1997 Coal
Supply Agreement between the parties and per-
mit Massey to acquire Caperton's interest in the
Corporate Plaintiffs.
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[ii] Massey's conduct in negotiating a letter of in-
tent with Grundy: In the letter of intent, Massey
agreed to purchase the note held by Grundy. Mas-
sey entered into the letter of intent with Grundy
with full knowledge of Caperton's personal guar-
antee on the Grundy note.

[iii] Massey's conduct affecting Caperton's Terra
obligations: Knowing Caperton's personal re-
sponsibilities for reclamation obligations to
Terra, Massey agreed to replace the Terra reclam-
ation bond with a Massey bond. During negoti-
ations, Massey internal documents reflect that
Caperton's personal guarantees were discussed
and, as a consideration for the *269 transaction,
the parties specifically negotiated the release of
“his personal guarantee obligations.” Recogniz-
ing Caperton's personal interest in the negoti-
ations, Massey required Caperton to be a signat-
ory to the closing documents, sought a far-
reaching release from Caperton personally, and
agreed to give Caperton a personal release in re-
turn.

[iv] Massey's duty to mitigate based upon know-
ledge of Caperton's actions taken in detrimental
reliance: Massey knew through confidential in-
formation exchanged during the December 1997
and January 1998 discussions with Caperton,
about Caperton's plans to shut down Harman as a
result of Massey's wrongfully declaration of “
force majeure ”. Massey further knew that, in re-
liance upon an agreement in principle reached
concerning the key terms and a proposed closing
date of January 31, 1998, Caperton intended to
shut down Harman's operations on January 19,
1998. Massey was also aware of the impact Mas-
sey's failure to close as planned would have on
Caperton personally (based on his personal guar-
antees, likely AVS violator listing, etc.). Un-
known to Caperton, Massey made an internal de-
cision not to close the transaction by the agreed-
to date of January 31, 1998, but chose instead to
let Caperton move forward with his plans based
upon his mistaken belief concerning the closing

date.

B. Additional Facts

In paragraph 6 of its order, the trial court took note
of Massey's assertion that it had no “intent to inter-
fere with Harman or to purposely cause financial
distress for the Plaintiffs so that Massey would be-
nefit in the long run....” The lower court simply
noted that “numerous pieces of documentary evid-
ence authored by Massey belied that testimony....”

In paragraphs 9 through 11 of the order, the lower
court undertook a thorough review of the evidence
supporting each of three causes of action upon
which the case was tried and upon which the jury
rendered its verdict: tortious interference, fraudu-
lent misrepresentation and fraudulent concealment.
The lower court identified the essential elements
for each cause of action and analyzed the evidence
adduced with respect to each such cause of action,
finding a prima facia case established on each
count.FN2 In some respects, the evidence support-
ing an element in one count was the same evidence
supporting an element of another count, findings
which we will endeavor not to repeat except where
the context requires it. However, the facts the lower
court found to be supported by the evidence paint in
further detail a dastardly course of action by De-
fendants which will now go unredressed.

FN2. The three causes of action and their
essential elements are identified in the or-
der as follows:

1. Tortious interference with Plaintiffs'
advantageous business relationships:

(a) the existence of a contractual or busi-
ness relationship or expectancy;

(b) an intentional act of interference by a
party outside that relationship or expect-
ancy;

(c) proof that the interference caused the
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harm sustained; and

(d) damages.

See, e.g., Syllabus Point 2, Torbett v.
Wheeling Dollar Sav. & Trust Co., 173
W.Va. 210, 314 S.E.2d 166 (1983);

2. The tort of fraudulent misrepresenta-
tion:

(a) that the act claimed to be fraudulent
was the act of the defendant or induced
by him;

(b) that it was material and false; that the
plaintiff relied on it and was justified un-
der the circumstances in relying on it;
and

(c) that he was damaged because he re-
lied on it.

See, e.g., Syllabus Point 1, Lengyel v.
Lint, 167 W.Va. 272, 280 S.E.2d 66
(1981), citing Horton v. Tyree, 104
W.Va. 238, 242, 139 S.E. 737, 738
(1927).

3. Fraudulent concealment:

(1) that the act claimed to be fraudulent
was the act of the defendant or induced
by him;

(b) that it was material and false; that the
plaintiff relied on it and was justified un-
der the circumstances in relying on it;
and

(c) that he was damaged because he re-
lied on it.”

See, e.g., Syl. Pt. 1, Lengyel v. Lint, 167
W.Va. 272, 280 S.E.2d 66 (1981), citing
Horton v. Tyree, 104 W.Va. 238, 242,
139 S.E. 737, 738 (1927).

The trial court also noted that:

A claim of fraudulent concealment
“involves concealment of facts by one
with knowledge, or the means of know-
ledge, and a duty to disclose, coupled
with an intention to mislead or defraud.”
Pocahontas Min. Co. Ltd. Partnership v.
Oxy USA, Inc., 202 W.Va. 169, 175, 503
S.E.2d 258, 264 (1998).

In paragraph 9, the trial court found prima facia
proof that:

*270 The evidence was clearly sufficient for the
Jury to conclude that Defendants tortiously in-
terfered with the Harman Plaintiffs' advantageous
relationships with, among others, the United Mine
Workers of America, with Penn Virginia Coal
Company, with Terra Industries, Inc., with Grundy
National Bank, and with Wellmore Coal Corpora-
tion. As for Plaintiff Caperton, the evidence was
clearly sufficient for the Jury to conclude that De-
fendants tortiously interfered with, among others,
his personal guaranty relationships with Grundy
National Bank, his personal liability under the
Terra reclamation bonds (and resulting listing on
the Applicant Violator System, or “AVS”), and his
personal relationship with United Bank. Further,
the evidence was clearly sufficient for the Jury to
conclude that Defendants engaged in this intention-
al interference for the specific purpose of finan-
cially destroying Plaintiffs, both corporately and
personally.

(a) For example, Massey tried to persuade LTV to
buy its coals in place of Harman coal, used “ force
majeure ” and other threats, and otherwise in-
terfered with Harman's contractual relations for the
purpose of placing the Plaintiffs, corporately and
personally, in great financial distress in order to
have Harman, not Massey, bear the cost of Mas-
sey's failed marketing strategy with LTV.

(b) For example, Massey directed Wellmore to de-
clare “force majeure ” as a result of Massey losing
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LTV's business due to Massey's failed marketing
attempts.

(c) For example, after directing the declaration of “
force majeure ”, the Defendants participated in set-
tlement negotiations with Plaintiffs and with Penn
Virginia Coal Company, the Lessor of Plaintiffs' re-
serves, not with the intention of settling disputes,
but for the purpose of placing the Plaintiffs, corpor-
ately and personally, in greater financial distress.

(d) For example, after directing the declaration of “
force majeure ”, the Defendants dealt directly with
Grundy National Bank pursuant to notes held by
Grundy, for which Plaintiff Caperton had given his
personal guaranty;

(e) For example, the Defendants obtained confiden-
tial information at their meeting with Plaintiff
Caperton in November, 1997, and thereafter on the
purported promise to purchase Caperton's interest
in the Harman assets, the Defendants used that con-
fidential information to acquire adjoining reserves,
which the Defendants' own internal documents ac-
knowledged would help to insure that Harman
would only be valuable to the Defendants;

(f) For example, the Defendants intentionally acted
in utter disregard of Plaintiffs' rights and ultimately
destroyed Plaintiffs' businesses and caused Plaintiff
Caperton's resultant AVS listing because, after con-
ducting cost-benefit analyses, the Defendants con-
cluded that it was in the Defendants' financial in-
terest to do so[.]

In its order under discussion here, the trial court
next commented on the evidence from which the
jury might properly find that Defendants failed to
establish their defense of “business justification”
under section 767 of the Restatement (Second) of
Torts and our case of C.W. Development Inc. v.
Structures, Inc. of West Virginia, 185 W.Va. 462,
465, 408 S.E.2d 41, 44 (1991), finding that the
evidence was clearly sufficient for the jury to con-
clude that:

[i] Defendants developed a plan to interfere with
Plaintiffs' existing and prospective relations with
Wellmore before A.T. Massey Coal Company ac-
quired Wellmore.

[ii] Massey acquired UCC with the purpose of gain-
ing access to LTV and to have the ability to inter-
fere with the supply of Harman to LTV.

[iii] The Defendants' Chief Executive Officer
(CEO), without ever reading the applicable long
term Coal Supply Agreement, directed that Well-
more Coal Corporation (“Wellmore”) threaten
Plaintiffs with the declaration of “force majuere;”

[iv] At a meeting held in November, 1997 in West
Virginia, the Defendants' CEO threatened the
Corporate Plaintiffs and Mr. Caperton with long
and protracted litigation in the event the Corpor-
ate Plaintiffs did not agree to give up the rights to
their reserves;

*271 [v] At the November, 1997 meeting the De-
fendants obtained confidential information and,
thereafter, on the purported promise to purchase
Caperton's interest in the assets of the Corporate
Plaintiffs, instead used that confidential informa-
tion to acquire adjoining reserves which the De-
fendants' own internal documents acknowledged
would help to insure that the Plaintiffs' reserves
would only be valuable to the Defendants;

[vi] Massey engaged in a cost-benefit analysis to
determine whether it should direct Wellmore to
declare “force majeure ”;

[vii] On December 1, 1997, at the Defendants' dir-
ection and contrary to the recommendations of its
management, Wellmore declared the occurrence
of a “ force majeure ” event under the Coal Sup-
ply Agreement, which reduced Wellmore's com-
mitment to purchase coal from Plaintiffs by over
60% beginning on January 1, 1998, with full
knowledge that the 60% loss would be financially
devastating to Plaintiffs;

[viii] After directing the declaration of “ force ma-
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jeure ”, the Defendants participated in settlement
negotiations with Plaintiffs and the Lessor of
Plaintiffs' reserves, not with the intention of set-
tling disputes, but for the purpose of placing the
Plaintiffs, corporately and personally, in greater
financial distress;

[ix] The Defendants misrepresented their intention
to settle any disputes between the parties through
an offered purchase and sale of Harman assets,
and instead delayed the transaction and then
reneged on their stated intention to purchase the
Harman assets by collapsing the deal after the
Harman operations were shut down in anticipa-
tion of the sale;

[x] The defendants intentionally acted in utter dis-
regard of Plaintiffs' rights and ultimately des-
troyed Plaintiffs' businesses because, after con-
ducting cost-benefit analyses, the Defendants
concluded that it was in their financial interest to
do so; and

[xi] The Defendants consistently attempted to use
the disparity of resources and bargaining power
between the Defendants and the Plaintiffs to its
advantage, with little or no regard to the outcome
of the Plaintiffs, either corporately or personally.

Returning to the evidence supporting the essential
elements of the three counts, the trial court recited:

(k) That Defendants' negotiations with Plaintiff
Caperton in the time period from November 1997
through March 1998 were conducted directly by
Defendants' Chief Executive Office, Donald
Blankenship, and not by Wellmore or any of its
corporate officers;

(l ) That Defendants, not Wellmore or any of its
corporate officers, interfered with Plaintiff Caper-
ton's management of the bankruptcy of the Corpor-
ate Plaintiffs by purchasing claims to obtain stand-
ing in the Bankruptcy Court and to have Caperton
removed as the debtor-in-possession;

(m) That Defendants took numerous specific steps

pursuant to its plan to wrongfully interfere with
Plaintiffs' existing contractual relations with Well-
more before, during and after the short time that
Defendant A.T. Massey Coal Company owned
Wellmore.

The trial court further observed that any legitimate
justification or privilege to interfere in the contrac-
tual relations of subsidiaries may be lost by wrong-
ful conduct and further observed that the preceding
recital established the evidence was sufficient to al-
low the jury to so conclude in this case, and then
found further:

(p) That additional, substantial evidence of improp-
er motive presented to the Jury included that, on
August 1, 1997, one day after the acquisition of
United Coal (the parent company of Wellmore),
Wellmore's management recommended the pur-
chase of Harman's entire production for the follow-
ing year, but that Defendants' CEO, Donald
Blankenship, overruled this recommendation and
directed Wellmore to refuse to purchase more than
the minimum tonnages because of a purported “
force majeure ”, that four days later, after having
enacted Blankenship's directive, Blankenship put
Wellmore up for sale in September of 1997[.]

In paragraph 10 of its order, the trial court found
that: “The evidence was clearly sufficient*272 for
the Jury to conclude that Defendants fraudulently
misrepresented material information, that Plaintiffs,
both personally and corporately, justifiably relied
upon Defendants' fraudulent misrepresentations,
and that Plaintiffs, both personally and corporately,
were damaged because of that justifiable reliance.”
The order specifically noted eight examples of this
sufficiency, five previously cited and the following
three:

[i] While marketing their West Virginia coals to
LTV, the Defendants intentionally created the
false impression to Plaintiffs that they were actu-
ally trying to sell Harman coal to LTV;

[ii] In declaring “ force majeure ”, Wellmore was
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directed by the Defendants' senior management to
claim that the supposed event of “force majeure ”
was unforeseen, when Massey was well aware of
and had in fact foreseen the event at least seven
months before it occurred;

[iii] In declaring “ force majeure ”, Wellmore was
directed by Defendants' senior management to
claim that a coke facility had shut down, when
Defendants knew it had not[.]

With respect to the tort of fraudulent concealment,
the trial court concluded that: “The evidence was
clearly sufficient for the Jury to conclude that De-
fendants fraudulently concealed material informa-
tion which they were under a duty to disclose, that
Defendants were motivated to conceal material in-
formation and prevent the Plaintiffs, both person-
ally and corporately, from discovering the informa-
tion, and that Plaintiffs, both personally and corpor-
ately, were damaged because of Defendants' con-
cealment.” The lower court then gave thirteen ex-
amples, including these nine:

[i] While marketing their West Virginia coals to
LTV, the Defendants intentionally created the
false impression to Plaintiffs that they were actu-
ally trying to sell Harman coal to LTV;

[ii] During the months that the Defendants were
trying to persuade LTV to buy coal blends con-
taining exclusively Massey coals mined by the
West Virginia Defendants in place of Harman
coal, the Defendants concealed this fact from
Plaintiffs;

[iii] The Defendants concealed the fact that it made
numerous firm offers to sell the Defendants' West
Virginia coals to LTV, but did not make firm
price offers to sell Harman coal to LTV;

[iv] The Defendants purposely omitted to disclose
the fact that it lost the LTV business, which it
lost not because of any “ force majeure ” but be-
cause of Defendants' marketing strategy and deal-
ings with LTV, particularly its insistence that

LTV fill all of its coal requirements through De-
fendants' West Virginia operations via a sole sup-
plier, long-term contract, and through its decision
not to allow LTV to purchase Harman coal,
LTV's preferred choice;

[v] Rather than tell Plaintiffs of its efforts to sell the
Defendants' coals and its lack of effort in selling
Harman coals, the Defendants' Representatives
waited until shortly before year-end, when it is
nearly impossible to make new coal supply ar-
rangements for the following year, and then dir-
ected Wellmore to declare “ force majeure ” and
effectively destroy the Plaintiffs' businesses.

* * *

[vii] On December 1, 1997, at the Defendants' dir-
ection and contrary to the recommendations of its
management, Wellmore declared the occurrence
of a “ force majeure ” event under the Coal Sup-
ply Agreement, which reduced Wellmore's com-
mitment to purchase coal from Plaintiffs by over
60% beginning on January 1, 1998, with full
knowledge that the 60% loss would be financially
devastating to Plaintiffs;

* * *

[ix] The Defendants' declaration of “ force majeure
” was without any contractual basis as Defend-
ants knew LTV was neither a customer of Well-
more, effective January 1, 1998, nor had the LTV
Pittsburgh plant been directed to close by any
governmental action, but instead was intended to
place additional economic pressure upon *273
the Plaintiffs, both corporately and personally;

* * *

[xi] The Defendants concealed their true intention
not to settle any disputed between the parties and
reneged on its stated intention to purchase the
Harman assets, and Defendants collapsed the deal
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after Plaintiffs had shut down operations in anti-
cipation of a sale to the Defendants;

* * *

[xiii] The Defendants consistently attempted to use
the disparity of resources and bargaining power
between the Defendants and the Plaintiffs to its
advantage, with little or no regard to the outcome
of the Plaintiffs, either corporately or personally.

The lower court also found “[t]hat there was suffi-
cient evidence to support a finding of a duty by De-
fendants to disclose the information concealed from
Plaintiffs, both corporately and personally, includ-
ing, for example, the submission of a letter agree-
ment dated February 9, 1998, to Caperton, in both
his personal and corporate capacities, agreeing to
‘pursue good faith negotiations toward concluding
the described transactions', and that Defendants
concealed their true intention at that time not to
settle any disputes between the parties and reneged
on their stated intention to purchase the Harman as-
sets, and Defendants collapsed the deal after
Plaintiffs had shut down operations in anticipation
of a sale to the Defendants[.]”

Finally, the trial court reviewed the evidence sup-
porting the award of damages for the three tort
claims. Again, the evidence was in part related to
the coal supply agreement, but in a much larger part
was completely different from that admissible in a
contract action. After noting the proper measure of
damages for each of the three torts, the trial court
offered the following review of the substantial
evidence, by way of example, from which the jury
could reach its verdict on compensatory and punit-
ive damages:

[i] Corporate Plaintiffs introduced testimony
through a number of witnesses and introduced
evidence through a number of exhibits, including
the expert testimony of Alan Stagg who opined to
a reasonable degree of professional certainty re-
garding the business plan put into place when

Caperton took over the business in 1993 and who
provided a valuation of the Harman coal reserves,
and of Mark Gleason who opined to a reasonable
degree of accounting certainty that the Corporate
Plaintiffs suffered damages exceeding $29 mil-
lion as a result of the destruction of their busi-
ness, in response to which the jury could reason-
ably determine that there was sufficient evidence
to show that the Corporate Plaintiffs' damages
were caused by Defendants' tortious misconduct;

[ii] That Plaintiff Caperton introduced evidence
through testimony on his own behalf, through his
expert Daniel Selby, who opined to a reasonable
degree of accounting certainty, through the testi-
mony of Bobby Reece, an executive at Grundy
National Bank, and through the introduction of
exhibits all establishing his individual injuries,
including injury to his personal and professional
reputation resulting in the loss of income, bene-
fits and business opportunities, personal injury by
way of lost earnings and employment opportunit-
ies by way of his listing on the AVS, and person-
al injury by way of Defendants' tortious interfer-
ence with his personal guaranty obligations in re-
sponse to which the jury could reasonably de-
termine that there was sufficient evidence to
show that the Plaintiff Caperton's damages were
caused by Defendants' tortious misconduct. Such
evidence included, but was not limited to:

[iii] The Plaintiff Caperton was a business leader
with whom his lenders and vendors were willing
to do business before Defendants' tortious con-
duct;

[iv] The vendors and lenders with whom Plaintiff
Caperton had previously done business now re-
fuse to do business with him due to Defendants'
tortious conduct;

[v] Due to the Defendants' tortious conduct,
Plaintiff Caperton became a defendant in several
lawsuits brought against him personally by the
lenders and vendors *274 with whom he had pre-
viously enjoyed a beneficial relationship;
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[vi] Due to the Defendants' tortious conduct,
Plaintiff Caperton has had judgments and tax li-
ens entered against him personally throughout the
State of West Virginia;

[vii] Due to the Defendants' tortious conduct,
Plaintiff Caperton's personal credit rating and
creditworthiness have been destroyed;

[viii] Due to the Defendant's tortious conduct,
Plaintiff Caperton was and is precluded from ob-
taining a mining permit and engaging in his live-
lihood as a result of his AVS listing;

[ix] The Plaintiff Caperton's AVS listing, according
to testimony at trial by those in the mining in-
dustry, constitutes a “blackball”;

[x] Due to Defendants' tortious interference,
Plaintiff Caperton's personal annual income went
from in excess of $1.3 million to $60,000.00;

[xi] The Defendants' invaded Plaintiff Caperton's
personal privacy, including the unwarranted tres-
pass on his personal real estate to photograph his
personal residence, and due to Defendants' tor-
tious conduct, Plaintiff Caperton has suffered
mental anguish and sleepless nights.

Lastly, in paragraph 13 of its order, the lower court
took note of the arguments regarding choice of law,
and in its analysis noted the following:

Under either the principle of lex loci delecti (the
law of the place where the tort occurred governs) or
under the principle of “most significant relation-
ship” test set forth in the Restatement (Second) of
Conflicts of Law, West Virginia law should govern
because: (1) the Defendants are all citizens or resid-
ents of, or have substantial contacts, with West Vir-
ginia; (2) the Corporate Plaintiffs are either citizens
or residents of, or have substantial contacts with
West Virginia; (3) the Plaintiff Caperton is a citizen
of West Virginia; (4) much of the correspondence
and documents submitted as evidence either was
sent from, or sent into, West Virginia; (5) the
November, 1997, meeting in which many of De-

fendants' threats and misrepresentations were made
occurred in West Virginia. On this issue as well it
should be noted that:

(a) That Defendants' misconduct occurred in sub-
stantial part in the State of West Virginia, was for
the purpose of benefiting Defendants' West Virgin-
ia operations, and substantially injured residents of
the State of West Virginia;

(b) That, while the Coal Supply Agreement
between Plaintiff Sovereign Coal Sales and Well-
more required Sovereign to pursue its breach of
contact claims against Wellmore in the State of Vir-
ginia, the Defendant in that action (Wellmore) was
a different entity than the Defendants here, that it
was litigated and that jury awarded a verdict based
upon a breach of contract only, and that the Virgin-
ia defendant's appeal was processed in the State of
Virginia only;

(c) That, as the record to this case illustrates in
great depth, the Plaintiffs alleged and proved to the
jury's satisfaction that the torts occurred in the State
of West Virginia[.]

II. DISCUSSION OF THE APPLICABLE LAW

It is clear from the foregoing recital that Plaintiffs'
claims in the West Virginia suit related to much
more than just the coal supply agreement. Notwith-
standing the fact that the improper declaration of
force majeure gave rise to a legitimate contract ac-
tion in Virginia directly related to the coal supply
agreement, the entire course of dealings by Massey
with Plaintiffs as revealed in the West Virginia ac-
tion created additional causes of action in tort that
properly could be pursued in a subsequent suit in
West Virginia.

Nothing underlines this more than a fair considera-
tion of the evidence introduced at trial of Massey's
actions directed against Plaintiff Caperton in his in-
dividual capacity. He was never a party in his own
right to the contract action in Virginia. The Massey
actions against him personally reached far beyond
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the enforcement of the coal supply agreement.

Similarly, it cannot be legitimately argued that the
entire course of dealings by Massey with Plaintiffs
that established tortious interference*275 by Mas-
sey with the Harman companies and Plaintiff
Caperton was related to the coal supply agreement
or involved facts to be properly asserted and proved
in connection with the Virginia contract action on
the coal supply agreement.

Moreover, while Massey's involvement in the de-
claration of force majeure under the coal supply
agreement is related substantially to the tort of
fraudulent misrepresentation found by the jury, it is
inaccurate to say that the evidence necessary to
prove that tort was in all respects the same as that
necessary to show a valid contract claim in the Vir-
ginia contract action.

It is likewise clear from the trial court's recital that
the coal supply agreement and the Virginia contract
action were only tangentially involved in proving
the fraud case and that the evidence necessary to
the proof of the fraud claim in tort was in very large
part quite different from any evidence properly ne-
cessary to the contract claim.

With this startling and deeply disturbing evidence
in mind, from which the West Virginia jury drew
its conclusion that the Massey Defendants were li-
able for compensatory and punitive damages, we
move on to a discussion of the reasons why the ma-
jority opinion in this case is just plain wrong and is
a complete denial of justice.

A. Forum Selection Clause

The majority approached the forum selection clause
issue in this appeal with the single-minded purpose
of nullifying the work of the Boone County Circuit
Court. In so doing, the majority unnecessarily for-
mulated the law of this state regarding forum selec-
tion clauses in a variety of ways. The new law was
created to achieve the ultimate result desired in the
case before us and by so doing falls short of advan-

cing justice in this case and no doubt in others to
come.

1. Standard of Review

At the outset, the majority furthered its cause by
needlessly changing this state's law governing the
standard of review applied to forum selection
clauses. As related in the majority opinion, Appel-
lants attempted to enforce the forum selection
clause before the lower court by motion to dismiss
based on venue. The majority correctly noted that
this Court employs an abuse of discretion standard
when reviewing motions to dismiss based on venue.
Syl. Pt. 1, United Bank, Inc. v. Blosser, 218 W.Va.
378, 624 S.E.2d 815 (2005). With the ink hardly
dry on the 2005 opinion announcing this standard,
the majority proclaims-without expressing any reas-
on for trumping the rule of stare decisis-that
“review of the applicability and enforceability of a
forum selection clause is de novo. ” Syl. Pt. 2,
Caperton v. Massey, 223 W.Va. 624, 679 S.E.2d
223 (No. 33350, filed April 3, 2008). For some in-
explicable reason, the majority has decided that the
deference this Court normally affords lower court
decisions regarding application of the law to the
facts is suspended when the matter under considera-
tion involves “applicability and enforceability of a
forum selection clause.” Id.

2. Prior West Virginia Law Governing Forum
Selection Clauses

We are equally perplexed with the majority's posi-
tion that this Court has generally approved forum
selection clauses. While this Court in General Elec-
tric Company v. Keyser, 166 W.Va. 456, 275
S.E.2d 289 (1981), acknowledged in a footnoteFN3

that such clauses are not per se invalid, it was fur-
ther recognized in that footnote that even though
“our law on this point is skeletal, it does indicate
that [forum selection] contract clauses which affect
such matters as jurisdiction and the like should be
carefully analyzed.” Id. at 461-62 n. 2, 275 S.E.2d
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at 292-93 n. 2. While omitting this portion of the
footnote from its quotation FN4 the majority did in-
clude the paragraph noting:

FN3. The issue before the Court in Keyser
was a choice of law clause rather than a
forum selection clause.

FN4. The entire test of footnote two in
Keyser reads as follows:

We have had occasion, however, to dis-
cuss, indirectly, forum selection clauses.
Although our law on this point is skelet-
al, it does indicate that contract clauses
which affect matters such as jurisdiction
and the like should be carefully ana-
lyzed.

Unquestionably, forum selection clauses
are not contrary to public policy in and
of themselves for they are sanctioned in
commercial sales agreements under
W.Va.Code § 46-1-105(2). Although an
early case in our jurisprudence held void
a clause in a stock certificate requiring
that stockholders bring suit in New
York, Savage v. People's Building, Loan
and Savings Association, 45 W.Va. 275,
31 S.E. 991 (1898), later cases have
sanctioned, at least implicitly, forum se-
lection clauses. Axelrod v. Premier
Photo Service, Inc., 154 W.Va. 137, 173
S.E.2d 383 (1970). Board of Education
v. W. Harley Miller, Inc., W.Va., 221
S.E.2d 882 (1975). Both Axelrod and
Miller involved contracts which con-
tained arbitration clauses. In Axelrod, we
gave full faith and credit to a New York
Court decision which confirmed an arbit-
ration award made pursuant to the con-
tract terms requiring arbitration. In
Miller, we held valid a contract provi-
sion which made arbitration a condition
precedent to suit in the West Virginia
courts. The writer of the Miller opinion

noted that the common law rule prevent-
ing parties from ousting the court of jur-
isdiction by their agreement was
“archaic”. 221 S.E.2d at 885.

As the Federal court observed, West Vir-
ginia appears not to subscribe to the rule
that choice of forum clauses are void per
se. ‘Rather the rule of most jurisdictions
and the rule that this Court believes that
West Virginia should and would adopt is
that such clauses will be enforced only
when found to be reasonable and just’.
Leasewell, Ltd. v. Jake Shelton Ford
Inc., 423 F.Supp. 1011, 1015
(S.D.W.Va.1976). See also, Kolendo v.
Jerell, Inc., 489 F.Supp. 983
(S.D.W.Va.1980).

The factors to be weighed in determining
the effectiveness of a forum selection
clause are materially different from the
factors a court will consider in determin-
ing the effectiveness of a choice of laws
clause and speak to very different prob-
lems. Leasewell, supra at 1014. Choice
of law clauses, however, are not auto-
matically void either, as they too are
sanctioned in commercial transactions
by the West Virginia Code. W.Va.Code
46-1-105(1). Thus it appears that we
should not per se invalidate a choice of
law clause without analysis anymore
than we should invalidate a choice of
forum clause without careful scrutiny.

*276 As the Federal court observed, West Virgin-
ia appears not to subscribe to the rule that choice
of forum clauses are void per se. ‘Rather the rule
of most jurisdictions and the rule that this Court
believes that West Virginia should and would ad-
opt is that such clauses will be enforced only
when found to be reasonable and just’. Leasewell,
Ltd. v. Jake Shelton Ford Inc., 423 F.Supp. 1011,
1015 (S.D.W.Va.1976). See also, Kolendo v. Jer-
ell, Inc., 489 F.Supp. 983 (S.D.W.Va.1980).

679 S.E.2d 223 Page 65
223 W.Va. 624, 679 S.E.2d 223
(Cite as: 223 W.Va. 624, 679 S.E.2d 223)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=1981108129&ReferencePosition=292
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=1981108129
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=1981108129
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=1000041&DocName=WVSTS46-1-105&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=710&FindType=Y&SerialNum=1898010665
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=710&FindType=Y&SerialNum=1898010665
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=710&FindType=Y&SerialNum=1898010665
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=710&FindType=Y&SerialNum=1898010665
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1970134704
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1970134704
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1970134704
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1970134704
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1975132878
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1975132878
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1975132878
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1975132878
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=1970134704
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=1936105673
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=1970134704
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=1936105673
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=1936105673
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=1975132878&ReferencePosition=885
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1976128034&ReferencePosition=1015
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1976128034&ReferencePosition=1015
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1976128034&ReferencePosition=1015
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1976128034&ReferencePosition=1015
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1980118980
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1980118980
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1980118980
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1980118980
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=1976128034
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=1976128034
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=1000041&DocName=WVSTS46-1-105&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=1000041&DocName=WVSTS46-1-105&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1976128034&ReferencePosition=1015
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1976128034&ReferencePosition=1015
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1976128034&ReferencePosition=1015
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1976128034&ReferencePosition=1015
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1980118980
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1980118980
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1980118980


See Op. at 235. By selectively quoting from Key-
ser, the majority reaches the sweeping conclusion
that the law of this state favors enforcing forum
selection clauses. An objective reading of the en-
tire footnote hardly supports such a conclusion.
Moreover, there are no subsequent cases in our
jurisprudence suggesting a move in that direction
in this area of our law. The extensions of forum
selection clause law in this case to cover and gov-
ern the tort claims brought in the West Virginia
suit before us ignores the very spirit of a
“reasonable and just” outcome contemplated by
the Court in Keyser.

The majority likewise ignores the express caution
in Keyser that forum selection clauses affecting
“jurisdiction and the like”-e.g., venue-should be
“carefully analyzed.” 166 W.Va. at 461 n. 2, 275
S.E.2d at 292 n. 2. As a result of the majority's reli-
ance on selective portions of a footnote, Mr. Caper-
ton's individual right to due process and a fair and
just determination of his claims has been fore-
closed.FN5 Mr. Caperton as an individual was not a
party to the coal supply agreement (hereinafter also
referred to as “CSA”) and did not have standing in
his individual capacity to enforce the CSA. The ma-
jority has left him without remedy or a place where
one could be sought.

FN5. The parties named in the Virginia
case were Harman Mining Corporation,
Sovereign Coal Sales, Inc. and Wellmore
Coal Corporation. See Wellmore Coal
Corp. v. Harman Mining Corp., 264 Va.
279, 568 S.E.2d 671 (2002).

The long and the short of it is that the majority
simply pushed right past the cautious and judicious
language of Keyser to construct and apply sweeping
new law clearly fashioned to unequivocally deprive
Plaintiffs, both corporate and individual, of the re-
lief to which they are entitled.

3. Scope of New Law Governing Forum Selection
Clauses

Not only did the majority institute new law regard-
ing forum selection clauses on doubtful precedent,
it also applied the new law by *277 consistently
turning a blind eye toward the actual facts of this
case. The majority continuously repeats its asser-
tion that the forum selection clause in the 1997
CSA is the basis for the conflicts giving rise to this
lawsuit,FN6 yet the majority fails to explain how
Massey's conduct, conduct subsequent to Well-
more's declaration of force majeure, is related to
the CSA.FN7 Moreover, the trial court specifically
found that Massey's actions were not connected
with the 1997 CSA, a factual finding that is entitled
to deference by this Court. As determined by the
trial court, some of Massey's unsavory conduct was
performed prior to Massey's acquisition of United,
Wellmore's parent company. It was also proven that
even more of Massey's unsavory conduct was per-
formed after Massey had sold Wellmore. Despite
these proven facts, the majority says that all of
Massey's conduct is somehow related to the CSA.
The majority improperly substitutes its own judg-
ment without acknowledging the relevant findings
of the lower court or declaring the findings of the
trial court to be clearly erroneous. The majority
says that “[i]n the absence of the declaration of
force majeure, the Harman Companies would not
have been forced into bankruptcy and their pro-
spective contractual relationships would not have
been impeded by Massey.” Caperton, 223 W.Va. at
643, 679 S.E.2d at 242. Not only is this argument
circular-that is, in the absence of Massey's deceitful
plan, Wellmore would have never declared force
majeure and the Harman companies would not have
been impeded by Massey-but it also does not recon-
cile with the facts of the case. Summarizing the
findings of the circuit court, the majority noted that
subsequent to Wellmore's declaration of force ma-
jeure, Massey continued in negotiations with the
Harman companies and Mr. Caperton for Massey's
purchase of the Harman Mine, and the parties
agreed to close the transaction on January 31, 1998.
However, Massey delayed and, as the circuit court
found, “ultimately collapsed the transaction in such
a manner so as to increase [the Harman companies']
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financial distress.” In addition, Massey utilized the
confidential information it had obtained from the
Harman companies to take further actions, such as
purchasing a narrow band of the Pittston coal re-
serves surrounding the Harman Mine, in order to
make the Harman Mine unattractive to others and
thereby decrease its value. During the negotiations
for the sale of the Harman Mine to Massey, Massey
had also learned that Mr. Caperton had personally
guaranteed a number of the Harman companies' ob-
ligations. Subsequently, the Harman companies
filed for bankruptcy.

FN6. Specific supporting examples found
in the majority opinion include: “[T]he cir-
cuit court erred in denying a motion to dis-
miss ... based upon the existence of a for-
um-selection clause contained in a contract
that directly related to the conflict giving
rise to the instant lawsuit.” Op. at 229;
“All of the injuries alleged in connection
with the three aforementioned tort claims
flow directly from Wellmore's declaration
of force majeure, an event that is inextric-
ably connected to the 1997 CSA.” Id. at
241; “With respect to the Penn Virginia
and UMWA contracts, it was Wellmore's
declaration of force majeure that placed
the Harman Companies and Mr. Caperton
in the position of being unable to fulfill
their contractual obligations. Without the
force majeure, those contractual relations
would have been unaffected by the actions
of the Massey Defendants.” Id. at 242; “In
the absence of the declaration of force ma-
jeure, the Harman Companies would not
have been forced into bankruptcy and their
prospective contractual relationships
would not have been impeded by Massey.”
Id.; “[B]ecause none of the relevant claims
asserted in the amended complaint would
have existed in the absence of Wellmore's
declaration of force majeure under the
1997 CSA, these claims are all brought in
connection with the 1997 CSA and, as a

consequence, are within the scope of the
forum selection clause contained therein.”
Id. at 242.

FN7. The majority also says that all dam-
ages incurred by the Plaintiffs resulted
from Wellmore's declaration of force ma-
jeure.

The majority provides no explanation whatsoever
as to how these acts committed by Massey are re-
lated to Wellmore's declaration of force majeure,
and the failure to do so is because they bear no rela-
tionship to Wellmore's declaration of force ma-
jeure. Using the majority's line of reasoning, had
Massey not entered into “sham” negotiations with
the Harman companies and Mr. Caperton for Mas-
sey's purchase of the Harman Mine, the Harman
companies may not have been forced into bank-
ruptcy. Or had Massey not purposefully collapsed
the transaction, after multiple delays, the Harman
companies may *278 not have been forced into
bankruptcy. Or had Massey not improperly used
Mr. Caperton and the Harman companies' confiden-
tial information for Massey's personal benefit, the
Harman companies may not have been forced into
bankruptcy.

To say that Massey's deceitful conduct “flowed
from” Wellmore's declaration of force majeure is
utterly unjustifiable. Wellmore's declaration may
have made the Harman companies more vulnerable
to this attack by Massey. However, it was Massey's
subsequent actions that were the proximate cause
of the Harman companies destruction.

With respect to the Harman companies' claim of
tortious interference with existing business relation-
ships, the majority says

“Count I” of the amended complaint alleges tor-
tious interference with existing contractual rela-
tions, and specifically identifies existing con-
tracts with Wellmore (the 1997 CSA), Penn Vir-
ginia (the lease of the Harman Coal reserves),
and the UMWA (a labor contract). Certainly a

679 S.E.2d 223 Page 67
223 W.Va. 624, 679 S.E.2d 223
(Cite as: 223 W.Va. 624, 679 S.E.2d 223)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



claim of interference with the 1997 CSA itself is
related to that contract. With respect to the Penn
Virginia and UMWA contracts, it was Well-
more's declaration of force majeure that placed
the Harman Companies and Mr. Caperton in the
position of being unable to fulfill their contractu-
al obligations.

Caperton, 223 W.Va. at 642, 679 S.E.2d at 241.

Contrary to this assertion by the majority, the trial
court specifically found that it was Massey's con-
duct subsequent to the force majeure declaration
that affected the lease of the Harman Coal reserves
and the labor contract. Had Massey not engaged in
its deceptive conduct-pretending to carry on pur-
chase negotiations in order to gain confidential in-
formation for use against the Harman companies
and Mr. Caperton-who knows what the outcome
may have been. Not surprisingly, that was the ques-
tion presented to the Boone County jury: had Mas-
sey not engaged its deceptive actions, what position
would Mr. Caperton and the Harman companies
have been in? Stated another way, what injuries did
Massey inflict on Mr. Caperton and the Harman
companies by engaging in its deceptive actions?

Although unsupported by the evidence, the majority
sweepingly states that “insofar as the claims asser-
ted in this action all flow from the allegedly wrong-
ful declaration of force majeure, they would require
interpretation of the contract to determine whether
the declaration was indeed wrongful.” Caperton,
223 W.Va. at 643, 679 S.E.2d at 242 n. 24. The ma-
jority inaccurately indicates that a wrongful declar-
ation of force majeure is necessary to the claims
presented in this case. According to the majority,
had Wellmore rightfully declared force majeure,
the Harman companies and Mr. Caperton would not
have a claim against Massey. The majority's new
formulation of the law now permits companies to
enter into “sham” negotiations and thereby acquire
confidential information, only to use that informa-
tion to drive their competitors out of business.

4. Due Process

The manner in which the majority applied its newly
announced four-part test for determining whether a
forum selection clause should be enforced violates
the due process rights of not only Mr. Caperton, but
the corporate appellees as well. As the majority
points out by reference to multiple pages of author-
ity, retroactive application by courts of a newly an-
nounced law is not a per se violation of due pro-
cess. However, when a new burden is placed on a
party as part of that new law and the party charged
with carrying the burden is not permitted an oppor-
tunity to go forward with evidence to meet the bur-
den, procedural due process guarantees are viol-
ated. “[A] State may not deprive a person of all ex-
isting remedies for the enforcement of a right,
which the State has no power to destroy, unless
there is, or was, afforded to him some real oppor-
tunity to protect it.” Brinkerhoff-Faris Trust & Sav.
Co. v. Hill, 281 U.S. 673, 682, 50 S.Ct. 451, 74
L.Ed. 1107 (1930); see also Harper v. Virginia
Dept. of Taxn., 509 U.S. 86, 101, 113 S.Ct. 2510,
125 L.Ed.2d 74 (1993). There is absolutely no way
that the corporate appellees or Mr. Caperton could
have heretofore attempted to meet the burden the
new standard imposes in order to overcome the pre-
sumption of enforceability. The majority affords
*279 no opportunity after announcing the new
standard for the affected parties to meet the newly
established burden. Obviously, Appellees' rights to
due process have been abridged.

5. Contractual Rights of Third-parties

To attain its objective in this case, the majority has
also ignored one of the most basic principles of
contract law, that being “the primary purpose and
function of the court in interpreting a contract is to
ascertain the parties' intention so as to give effect to
that intention.” 11 Williston on Contracts § 32:2 at
397 (4th ed.1999); see also Restatement (Second) of
Contracts § 201. Courts are obligated to interpret
and give effect to the mutual intention of the parties
at the time of contracting. Parties to a contract may
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create rights in third parties by manifesting an in-
tention to do so within the contract or by the cir-
cumstances surrounding the making of the contract.
“However, in order to be entitled to relief as a
third-party beneficiary, the protection afforded
must have been in the contemplation of the parties
at the time of the execution of the contract.” 17B
C.J.S. Contracts § 621 (1999); see also W.Va.Code
§ 55-8-12 (1923) (Repl.Vol.2000). It is inconceiv-
able that any of the parties to the CSA could have
or should have foreseen or expected at the time of
contracting that Massey would unlawfully under-
take to do irreversible harm to the Harman mining
operation, and to Mr. Caperton as an individual,
since he was not a party to the contract in his indi-
vidual capacity. Even though the contract played a
role in different facets of the case brought in West
Virginia, Appellees' tort claims against Massey em-
braced more than the obligations and duties arising
out of the CSA or conduct undertaken pursuant to
the CSA.

In syllabus point eleven, the majority announces a
new rule, that “[a] defendant who is a non-signatory
to a contract containing a forum-selection clause
may enforce that clause when it is shown that the
claims against him or her are closely related to the
contract.” In the first case cited by the majority in
support of this rule, Hellenic Inv. Fund, Inc. v. Det
Norske Veritas, 464 F.3d 514, (5th Cir.2006), the
reviewing court enforced a forum selection clause
against a non-signatory to the contract on the basis
that the non-signatory benefitted from performance
of the contract. The same cannot be said for the in-
stant case where Massey benefitted from the de-
struction of the 1997 CSA.

The trial court found that Harman Development and
Wellmore had formed a strong coal supply relation-
ship with LTV Steel-a relationship that Massey des-
perately wanted, and apparently would stop at noth-
ing to get. Massey developed and executed a very
risky plan to obtain LTV's business FN8, and when
that plan failed, Massey refused to accept respons-
ibility for it actions. Massey admits that it did a

“cost-benefit” analysis and determined that it was
in its best interest to declare force majeure.
However, it does not seem the declaration was in
Wellmore's best interest, as the trial court found
that Wellmore sold and shipped nearly two-thirds
of the coal purchased from the Harman companies
to LTV Steel. The majority's casting of the Well-
more-Massey relationship as being closely connec-
ted in interest is simply not correct according to the
facts. Even though Massey owned Wellmore for a
brief period of time-less than eight months-Massey
did not further the interests of Wellmore by des-
troying Wellmore's relationship with LTV Steel and
then with the Harman companies.

FN8. After years of trying, unsuccessfully,
to obtain LTV Steel's business, and know-
ing that Wellmore was one of LTV Steel's
primary customers for its Pittsburgh plant,
Massey decided to acquire Wellmore.
Massey purchased Wellmore on July 31,
1997, despite LTV's July 19, 2007, an-
nouncement that it intended to close the
Pittsburgh coke plant for EPA reasons.
Massey's internal memos introduced at tri-
al in West Virginia clearly showed that
Massey realized that in doing this, there
was a high risk that LTV Steel would
simply end the relationship with Wellmore,
which happened. In its final order, the cir-
cuit court found that “[o]nly after Massey's
marketing efforts caused the loss of LTV's
business did Massey direct Wellmore to
declare ‘ force majeure ’ against Har-
man....”

The majority emphasizes that Mr. Caperton or the
Harman companies could reasonably foresee that
they would be bound by the forum selection clause.
However, could Mr. Caperton or the Harman com-
panies reasonably*280 foresee that Massey would
acquire Wellmore's parent company of United Coal
for a brief eight-month period, by which Massey
would be able to enforce the forum selection
clause? Could Mr. Caperton or the Harman com-
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panies reasonably foresee the actions Massey took
after it had sold Wellmore-which removed any type
of contractual relationship whatsoever between the
parties-would still fall within the forum selection
clause in the 1997 CSA? Apparently the majority
believes Mr. Caperton and the Harman companies
should have anticipated all of the peculiarities
arising in this case. Ultimately, by placing such un-
realistic requirements as to foreseeability on con-
tracting parties, the majority makes West Virginia a
truly vulnerable place to do business.

Another basic tenet of contract law is that the
parties approach the contracting process act with
good faith and the intent to deal fairly. As summar-
ized by one authority,

there is an implied covenant of good faith and fair
dealing in every contract, whereby neither party
shall do anything which will have the effect of
destroying or injuring the right of the other party
to receive the fruits of the contract....

The scope of conduct prohibited by the covenant of
good faith is circumscribed by the purposes and
express terms of the contract.

17A Am.Jur.2d Contracts § 370. Initially, Harman
had included in its Virginia suit a claim sounding in
contract for breach of the duty of good faith and
fair dealing,FN9 but withdrew the claim before the
trial in that case. Withdrawal of the claim is fully
understandable because only Wellmore, as a party
to the CSA, could be bound by the contractual duty
of good faith and fair dealing. As the lower court
herein concluded from the evidence before it, ma-
nipulation of the CSA and its forum selection
clause was just one of many tools Massey used both
before, during and after its ownership of Wellmore.
The aim of Massey's plan was either to directly
cause the demise of the Harman corporations and
the financial ruin of Mr. Caperton as an individual,
or at least use the Harman coal operation and Mr.
Caperton as pawns to force United to accept the
lower grade Massey coal for the premium coal pro-
duced from the Harman mine. There was no indica-

tion that Wellmore was aware of Massey's plan to
eliminate the Harman mining operation or could
have foreseen the implementation of such a plan
when it entered and renewed the CSA with the cor-
porate appellees. Essentially, the majority, by ex-
tending the right to enforce a forum selection clause
under the circumstances of this case to Massey as a
non-signatory to the CSA, has created a loophole
whereby a non-party to a contract may gain the be-
nefit of enforcing a forum selection clause without
having the burden of accountability for acting in
good faith and dealing fairly. Massey and others
like Massey can simply ride the coattails of good
business citizens in order to accomplish covert,
questionable and reprehensible acts. We hardly find
this conducive to promoting trust in the contracting
process or otherwise furthering commerce and busi-
ness interests-nor does it foster trust in the judicial
process.

FN9. The majority mis-characterized this
claim as a tort claim, but the corporate ap-
pellees made it clear during oral argument
that no claims sounding in tort were filed
in Virginia.

6. Weaknesses of the Announced Forum Selec-
tion Clause Test

Even if one acknowledges the suitability-in the ab-
stract-of the test made applicable to forum selection
clauses by the majority opinion, two very serious
problems are readily apparent with the application
to the case sub judice of the new test announced by
the majority in syllabus point six. First, as men-
tioned earlier, retroactive application of this test
does not allow parties the opportunity to overcome
the newfound presumption of enforceability,
thereby depriving the parties opposing enforcement
of the clause their due process rights. Our second
concern rests with the new test not giving trial
courts, charged with weighing the evidence regard-
ing forum selection clause issues, the freedom to
decide that the presumption of enforceability has
been rebutted purely on the circumstances as re-
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vealed in the record before them. This flexibility,
placed in the hands of our capable trial court
judges, *281 would serve to eliminate unnecessary
expenditure of time and resources in appropriate
cases.

We fear that the readily apparent flaws in the new
standards embraced by the majority as governing
enforcement of forum selection clauses in this state
represent only the tip of the iceberg of problems
which will surface upon pragmatic application of
the standards in the courtrooms of this state. All
lawyers know that the law can be read and written
to accommodate the needs of a situation, and that
the law has to be malleable in order to address a
variety of ever-evolving circumstances. Con-
sequently, good, enduring and meaningful law must
be written in such a manner as to promote the noble
cause of the larger good and not merely support the
agenda of a few. Unfortunately, the new law gov-
erning forum selection clause issues which the ma-
jority has designed in this case reaches unreason-
able and unjust results not only for the affected
parties, but also for the judge and jury who heard
this case and all businesses and individuals who
will be impacted by anticipated as well as unexpec-
ted results.

B. Res Judicata

Dismissal on res judicata grounds was unnecessary
and again exemplifies the majority's results-driven
approach to this appeal.

Because the law of Virginia controls the application
of res judicata in this case, a close examination of
the decisions of the Supreme Court of Virginia gov-
erning the relevant time periodFN10 is essential.
This study, however, must be undertaken with the
understanding that the pertinent cases were decided
at a time when common law and equity pleading
were not merged in Virginia.FN11 Such recogni-
tion is necessary because the separation of law and
equity often affected whether one or more of the
four elements necessary to invoke application of the

doctrine of res judicata FN12 was present under the
facts of a given case. For example, some remedies
were only available in actions brought in the chan-
cery side of the courts while others were only ob-
tainable on the law side of the courts.FN13

Moreover, the discussion in the cases does not al-
ways address the law-equity distinction when ex-
amining the presence or absence of the elements
substantiating application of res judicata, and some-
times reasoning based on the distinction is applied
in cases where the basis of the two suits is not split
between common law and equity. As a result, the
status of the applicable law involving res judicata in
Virginia simply was not as clear as the majority
opinion leads one to believe. This is particularly
true in Virginia's Supreme Court cases involving
the meaning of the element of “identity of cause of
action.” A review of these cases, all decided no
later than the time that the final judgment was
entered in the Virginia suit, does not support the
majority's conclusion that Virginia would have ap-
plied the transactional approach to the res judicata
cause of action element. Instead, such review dis-
closes that this area of Virginia's jurisprudence was
in a state of flux at the time the final judgment or-
der was entered against Wellmore in the breach of
contract suit brought in Virginia.

FN10. The relevant time period would lo-
gically be when the tort claim could have
been joined with the contract claim filed in
Virginia. Thus the relevant period would
be May 21, 1998, when the contract case
was filed, until no later than when the final
judgment order in Virginia was entered on
May 7, 2001.

FN11. Common law and equity procedure
were not merged in Virginia until January
1, 2006. See W. Hamilton Bryson, The
Merger of Common-law and Equity Plead-
ing in Virginia, 41 U. Rich. L.Rev. 77
(2006).

FN12. The elements necessary to justify
application of the doctrine of res judicata
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in Virginia are: “(1) identity of remedies
sought; (2) identity of the cause of action;
(3) identity of the parties; and (4) identity
of the quality of the persons for or against
whom the claim is made.” Wright v.
Castles, 232 Va. 218, 349 S.E.2d 125, 128
(1986); Mowry v. City of Virginia Beach,
198 Va. 205, 93 S.E.2d 323 (1956).

FN13. This is not to say as the majority
suggests that the law/equity distinction is
the only factor considered in Virginia to
determine whether the same remedy is
available for res judicata purposes.

More than one test has been employed over the
years in Virginia to determine whether the element
of “identity of cause of action” has been satisfied.
One approach *282 most commonly applied in-
volves an analysis of the evidence. The extended
vitality of this approach was attested to in the 1988
case of Flora, Flora & Montague, Inc. v. Saunders,
235 Va. 306, 367 S.E.2d 493 (Va.1988), in which it
was stated that for res judicata purposes,

[t]he principal test to determine whether claims are
a part of the same cause of action is whether the
same evidence will support both claims. Brown v.
Haley, 233 Va. 210, 216, 355 S.E.2d 563, 567
(1987)[ (“The test to determine whether claims
are part of a single cause of action is whether
same evidence is necessary to prove each
claim.”) ]; Jones [v. Morris Plan Bank], 168 Va.
[284] at 290-91, 191 S.E. [608] at 609-610 [
(1937)] [ (“One of the principal tests in determin-
ing whether a demand is single and entire, or
whether it is several, so as to give rise to more
than one cause of action, is the identity of facts
necessary to maintain the action. If the same
evidence will support both actions, there is but
one cause of action.”) ]; see also Wright v.
Castles, 232 Va. 218, 223-24, 349 S.E.2d 125,
129 (1986) [ (relying on Jones v. Morris Plan
Bank to apply the same evidence test) ]; Bates [v.
Devers], 214 Va. [667] at 672, 202 S.E.2d [917]
at 922 [ (1974) (applying same evidence test) ].

Saunders at 495-96. Some additional older cases in
which the “same evidence test” was employed to
determine whether claims were part of a single
cause of action are Kelly v. Board of Public Works,
66 Va. 755, 25 Gratt. 755, 763, 1875 WL 5640, *4
(1875) (“The two claims ... are distinct divisible
claims, depending on separate contracts, made at
different times and upon different principles; and
the evidence to support one is not necessary to sup-
port the other, but much of it that would be material
to sustain the one would be irrelevant to the oth-
er.”), Cohen v. Power, 183 Va. 258, 32 S.E.2d 64,
65 (1944) (“The test generally applied in the applic-
ation of the doctrine of res adjudicata is to determ-
ine whether the facts essential to the maintenance
of the two actions are the same. If the same facts or
evidence would sustain both actions ... subsequent
action based upon the same facts [is barred].”), and
Feldman v. Rucker, 201 Va. 11, 109 S.E.2d 379,
384 (1959) (second suit found to be a different
cause of action because its outcome “was depend-
ent upon different proof and principles of law.”)
Since the same evidence test did not always serve
justice, other factors were also considered by the
high court of Virginia when deciding the presence
or absence of similarity between causes of action.
In Smith v. Ware, 244 Va. 374, 421 S.E.2d 444
(1992), the Virginia Supreme Court found that dif-
ferent causes of action existed because different
rights were asserted in each suit, one based in
equity and the other based in law. In another case in
which one suit was filed in the chancery court and
the other was filed in the law court, the examination
of the cause of action element turned on whether
the purposes and issues in both suits were the same.
Worrie v. Boze, 198 Va. 533, 95 S.E.2d 192, 197
(1956). Yet another approach used in Virginia to
vary the result achieved by strict application of the
same evidence rule was to look at the transaction
from which the suits arose.

It was in the 1974 case of Bates v. Devers-a case
earlier noted as applying the same evidence test-
that the Virginia Supreme Court first referred in a
footnote to the term “transaction” in relation to the
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res judicata element of cause of action. The foot-
note from Bates was elevated to the body of the dis-
cussion in Allstar Towing, Inc. v. City of Alexan-
dria, 231 Va. 421, 344 S.E.2d 903 (1986), in the
following manner:

For the purposes of res judicata, a ‘cause of action’
may be defined broadly ‘as an assertion of partic-
ular legal rights which have arisen of a definable
factual transaction.’ Bates v. Devers, 214 Va.
667, 672 n. 8, 202 S.E.2d 917, 921 n. 8 (1974).

Allstar at 905-06. Since the same evidence test was
thereafter touted in the 1988 case of Saunders as
the principal test in this regard, a fair reading of
Allstar is that the result the high court of Virginia
believed would serve justice could not be attained
by strict application of the same evidence test. Al-
though the two suits which were the subject of the
res judicata inquiry in Allstar would have relied
upon the same evidence, the spin the Virginia Su-
preme Court placed on the same evidence *283 test
in Allstar allowed the high court to reach the con-
clusion that the second suit should proceed because
some of the relevant events had not occurred until
after the first suit was decided. The Allstar court
did not approach the matter before it using the
transactional analysis method in order to find that
the facts supported an inseparable amalgam consti-
tuting but one cause of action. Rather, the Court in
Allstar relied upon the term “definable factual
transactions” to separate the interrelated facts be-
fore it and find two identifiable causes of action. Id.
Furthermore, there was no indication in the body of
the Allstar opinion that prior decisions were over-
ruled, superseded or should be read in light of the
adoption of a new standard for determinations of
causes of action for res judicata purposes. Thus the
principal insight Allstar provides is that the Su-
preme Court of Virginia would not strictly adhere
to a test for cause of action which would serve to
eliminate a party's right to a full and fair hearing on
matters which had not previously been adjudicated.

Although decided outside of the relevant time peri-
od of the case sub judice, the later case of Davis v.

Marshall Homes, Inc., 265 Va. 159, 576 S.E.2d 504
(2003), supports this reading of Allstar while
serving as further testament that the law in this area
remained unsettled in Virginia until the Supreme
Court of Virginia adopted Rule 1:6 of the Rules of
the Supreme Court of Virginia in 2006. The major-
ity and dissenting opinions filed in the Davis case
nicely summarize the differing viewpoints on the
proper test to apply in this regard.

The majority simply ignores the unsettled status of
this area of law in Virginia in 2001 when the Vir-
ginia suit was concluded and instead looks to what
the Virginia Supreme Court eventually did to re-
solve the dilemma. It also ignores the Virginia high
court's overarching concern with achieving justice
when faced with a decision of what constituted an
identity of cause of action for res judicata purposes.
The only Virginia cases within the relevant time
period upon which the majority squarely relies are
Allstar and the unpublished circuit court case of
Cherokee Corporation v. Richardson, 1996 WL
1065553 (Va.Cir.Ct.1996). This reliance could have
only been used to substantiate the Virginia Supreme
Court's later adoption in 2006 of a transactional
analysis rule.FN14 It is noteworthy for due process
purposes that the Supreme Court of Virginia pro-
spectively applied the new rule only to those cases
brought on or after the effective date of July 1,
2006. To say that the parties knew, should have or
even could have known that the high court of Vir-
ginia would-some five years after the final judg-
ment was entered in the Virginia contract case-ad-
opt a transactional analysis approach as the sole
means to define cause of action for res judicata pur-
poses is to assume that the parties had access to a
crystal ball or possessed prescient abilities.

FN14. See Rule 1:6, Rules of Supreme
Court of Virginia, regarding res judicata
claim preclusion and therein defining
“cause of action” for res judicata purposes.

Significantly, the majority could not have followed
the precedential law of Virginia and applied the
same evidence test in any form since the entire re-
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cord of the Virginia proceeding was not admitted
into the record of this appeal, making a comparison
of evidence between the Virginia suit and the West
Virginia suit impossible. This serves to further
demonstrate the majority's dogged pursuit of a
course which would produce the results it desired in
whatever available manner.

Even if the transactional analysis test was the con-
trolling law of Virginia in 2001, the matters raised
in the West Virginia suit went beyond what the ma-
jority found to be central to the transaction: the
CSA.FN15 The evidence introduced in the Boone
County suit proved that Massey developed its plans
to undermine the Harman Mine operations and to
place Mr. Caperton's individual interests in jeop-
ardy before the first CSA was signed, that is before
Massey had any ownership interest in Wellmore,
and carried that effort forward long after Massey
sold Wellmore. Furthermore, the purposes of the
transactional analysis approach have been frustrated
by the way that the majority undertook to *284 ap-
ply it in the instant case. It is recognized in the fed-
eral courts which have adopted the transactional
analysis test that “[n]o simple test exists to determ-
ine whether causes of action are identical for claim
preclusion purposes, and each case must be determ-
ined separately within the conceptual framework of
the doctrine.” Pittston Co. v. U.S., 199 F.3d 694,
704 (4th Cir.1999); see also Charles Alan Wright,
Arthur R. Miller, Edward H. Cooper, 18 Fed. Prac.
& Proc. Juris.2d § 4407 nn. 53-54 (2002) (citing
cases finding either no definition possible or no
definition desirable). It is further recognized that
the utility of the transactional analysis test is that it
affords flexibility in examining cases which are
more complex, and has been used to justify separat-
ing claims in such circumstances even though the
claims arise from a common background. As sum-
marized by one authority commenting on how the
federal courts have applied the transactional analys-
is test in complex cases:

FN15. The coal supply agreement was part
of the record in this appeal.

One of the most general reasons for separating
claims is that a broad course of completed unlaw-
ful conduct has included a clearly separable event
that gave rise to distinctive injury. Thus the vic-
tim of a long conspiracy to destroy a business
was permitted to follow an action for libel with
an antitrust action in which the libel was merely
one piece of evidence to prove the overall con-
spiracy. In like fashion, a trustee in bankruptcy
was permitted both to recover a judgment against
the controlling stockholder for breach of fidu-
ciary responsibilities in a specific transaction,
and later to subordinate the stockholder's rights to
the rights of other stockholders on the basis of
continuing breach of its responsibilities
throughout the entire period of ownership. Des-
pite the relationship among the facts of these sep-
arate actions in origin and motivation, these de-
cisions seem to respond well to pragmatic consid-
erations of trial efficiency and do not pose any
substantial threat to interests of repose.
18 Wright, Miller, & Cooper, 18 Fed. Prac. &
Proc. Juris.2d § 4408, 195-196 (footnotes omit-
ted).

The majority failed to closely examine whether
there were clearly separable events and distinctive
injuries arising in the instant case, and did not con-
sider the pragmatic implications of joining all
claims into one trial. Regrettably, it appears the ma-
jority was more committed to the aim of reaching a
desired conclusion rather than arriving at a just res-
ult-which the transactional analysis approach would
clearly support under the facts presented in this
case.

III. SUMMATION

Although the majority opinion made substantial ad-
ditions to the opinion vacated as a result of granting
the rehearing motion, the omissions from the ori-
ginal decision overshadow the additions. Specific-
ally, despite the disagreements among the individu-
al Justices in the vacated opinion, all five did agree
on one point:
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[A]t the outset, we wish to make perfectly clear
that the facts of this case demonstrate that
Massey's conduct warranted the type of judg-
ment rendered in this case.

Caperton v. A.T. Massey Coal Co., Inc., 2007 WL
4150960, Slip Op. at 13 (No. 33350, filed Novem-
ber 21, 2007), withdrawn.

As amply demonstrated by the preceding analysis,
the majority could have readily allowed the work of
the Boone County Circuit Court to stand. Instead,
the majority consciously chose to decide this case
in such a way as to allow wrongdoers to skirt the
consequences of their actions. In pursuit of its de-
sired outcome, the majority did not apply the con-
trolling law of Virginia and instead rigidly applied
a test unknown to the parties at the time the litiga-
tion was pending in Virginia, and did so without re-
gard to the inherent flexibility of the rule. The new
test was applied in such a way as to ignore the com-
plexities of the transaction and with gross disregard
for the due process rights of the litigants. Not only
is the majority opinion unsupported by the facts and
existing case law, but it is also fundamentally un-
fair. Sadly, justice was neither honored nor served
by the majority.FN16

FN16. Mr. Caperton raised a further issue
regarding possible disqualification of
Justice Benjamin. The majority did not ad-
dress this issue, likely because it is the
practice of this Court, as it is the practice
of the United States Supreme Court and
other federal courts, to leave decisions on
disqualification motions for each judge to
decide individually. Unfortunately, with
true regret, we are unable to stand silent in
the present circumstances. Upon reviewing
the cases of Aetna Life Insurance Company
v. Lavoie, 475 U.S. 813, 106 S.Ct. 1580,
89 L.Ed.2d 823 (1986), and In re Murchis-
on, 349 U.S. 133, 136, 75 S.Ct. 623, 99
L.Ed. 942 (1955), it is clear that both actu-
al and apparent conflicts can have due pro-
cess implications on the outcome of cases

affected by such conflicts. On the record
before us, we cannot say with certainty
that those cases have application here. It is
now clear, especially from the last motion
for disqualification filed in this case, that
there are now genuine due process implica-
tions arising under federal law, and there-
fore under our law, which have not been
addressed.

*285 While it gives us no pleasure to write this dis-
sent, we recognize a duty to do so in the name of
justice. Indeed, embodied in our constitution is the
clear statement that “[f]ree government and the
blessings of liberty can be preserved to any people
only by a firm adherence to justice, moderation,
temperance, frugality and virtue, and by a frequent
recurrence to fundamental principles.” W. Va.
Const. Art. 3, § 20. Regrettably, the majority has
radically strayed from the fundamental principles of
fairness and justice in maintaining its course of set-
ting aside the Boone County decision in this case, a
course to which we wholeheartedly and fervently
dissent.
BENJAMIN, Acting C.J., concurring:

(Filed July 28, 2008)

Roscoe Pound offered the following pertinent com-
ments as to a judge's responsibility when setting
forth an opinion:

The opinions of the judge of a highest court of a
state are no place for intemperate denunciation of
the judge's colleagues, violent invective, attribut-
ings of bad motives to the majority of the court,
and insinuations of incompetence, negligence,
prejudice, or obtuseness of fellow members of the
court.

Roscoe Pound, Cacoethes Dissentiendi: The Heated
Judicial Dissent, 39 A.B.A. J. 794, 795 (1953).
There is an important difference between a thought-
ful, well-reasoned separate opinion or order and
one which is grounded in the political manipulation
of legal doctrine; and in the case of ensuring a
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stable, predictable and fair judicial system, that dif-
ference matters. Judges who use their opinions and
orders simply as sensationalistic bombast by which
to convey partisan agendas or who pander to emo-
tion rather than legal reason do a disservice to the
rule of law and to the institution they serve.

It is a testament to the strength of our justice sys-
tem that judges may disagree and do so openly in
separate opinions. A well-reasoned and legally
sound separate opinion carries with it the opportun-
ity for pointing out differences with the opinions of
the other members of the court without undermin-
ing public confidence in the judiciary. Hon. Ruth
Bader Ginsburg, Speaking in a Judicial Voice, 67
N.Y.U.L.Rev. 1185, 1196 (1992). By furthering
positive progress in the development of law, a well-
honed opinion serves as an invaluable instructional
tool to judges, lawyers, legal scholars, law students
and even to a judge's colleagues. “[T]he effective
judge ... strives to persuade, and not to pontificate.
[He] speaks in ‘a moderate and restrained’ voice,
engaging in a dialogue with, not a diatribe against
... [his] own colleagues.” Id. at 1186 (internal quo-
tations omitted). A separate opinion should never
“generate more heat than light,” but rather should “
‘stand on its own footing,’ ... spell[ing] out differ-
ences without jeopardizing collegiality or public re-
spect for and confidence in the judiciary.” Id. at
1194, 1196 (internal quotations omitted).

If the touchstone of a judicial system's fairness is
actual justice, which I believe it is, its legitimacy is
measured in actualities, not in the manipulation of
appearances or the vagaries of sensationalism.FN1

Actual justice *286 derives from actual impartiality
in decision-making and is conveyed in well-written
legal opinions which are founded in the rule of law-
not in orders, opinions or public pronouncements
by judicial officers reflecting partisanship, con-
tempt for other members of this Court, or their
staff, bias toward or against the parties, or a pre-
judging of the issues. FN2

FN1. As a basic premise of this concur-
rence, I submit that the goal of any legitim-

ate judicial system is actual justice. Actual
justice presupposes stability and predictab-
ility in the judicial system by the measured
application of the rule of law. Actual
justice is not measured by whether the end-
result of the case, i.e., who wins and who
loses, meets with the acceptance of partis-
an constituencies or those with vested in-
terests in specific outcomes in given cases.
Rather, it is justice firmly rooted in the
rule of law. Appearance-or politically-driv-
en judging is subject to the manipulation of
information and opinion via innuendo,
half-truths, suggestive claims, and so on.
Such judging is contrary to a judge's duty
to resist public clamor and fear of criti-
cism. W. Va. Rules of Judicial Conduct,
Canon 3B(2) (“A judge shall not be
swayed by partisan interests, public clam-
or, or fear of criticism.”).

FN2. The politicization of one's judicial
office is perhaps the gravest threat to the
independence of the judiciary, because the
use of one's judicial office for partisan pur-
poses utterly destroys the impartiality and
fairness which is necessary for actual
justice. A judicial officer's public actions
in ridiculing selected litigants or fellow
jurists, particularly during the pendency of
a case or an election, necessarily conveys
to the public a fundamental bias within the
Court incompatible with fairness. The no-
tion of “political” or “appearance-driven”
justice in West Virginia conveys the mes-
sage that appearances and rhetoric-par-
ticularly when contrived-mean more than
actualities, that the manipulation of facts is
more important than the facts themselves,
that cases are decided to a predetermined
politically-correct result, and that ends jus-
tify means. Public confidence is directly
affected by the manner in which a judge or
justice accords himself or herself in public,
by the collegiality which he or she shares
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with other judicial officers, and by the
quality of his or her legal reasoning.

It is an unfortunate truth that judicial officers in
West Virginia must stand for office in political
elections.FN3 Notwithstanding this political selec-
tion method, the public's confidence in our system
of justice is necessarily undermined and the stabil-
ity and predictability of the rule of law is comprom-
ised when politics cross the threshold of our Court.
The most important factors therefore affecting the
public's perception of actual justice in this Court
necessarily are the actual decisions of this Court,
and its members, over time, the professional de-
meanor of this Court's members, and the quality of
the written opinions and orders which we produce
in specific cases. FN4

FN3. The West Virginia Constitution re-
quires that judicial officers in West Virgin-
ia be elected by the People. See W. Va.
Const. art. VIII, §§ 2, 5, 10 and 16. The
West Virginia Legislature has, by statutory
law, required such elections to be partisan.
W. Va.Code § 3-5-4.

FN4. See Charles S. Trump IV, The Case
in Favor of the Nonpartisan Election of
Justices of the Supreme Court of Appeals
of West Virginia, The West Virginia Law-
yer, 24 (May 2000) (“Upon the bench we
hope to see jurists who will decide cases
upon a dispassionate reading of the law
and the reasoned application of the law to
the facts before them.”)

By baiting emotions, I believe the Dissenting opin-
ion adopts a distinctly “political voice” rather than
a “judicial voice.” With due respect to my dissent-
ing colleagues, this case does not present a close
call on the basis of the rule of law. Because the Ma-
jority decision possesses such a deep strength of
legal authority, I do not believe that the Dissenting
opinion in any way weakens the authority or sub-
stance of the Court's decision.

The law governing the Court's decision of this case
is clear. Accordingly, the focus of this concurrence
is limited to four specific topics: the proper view of
the facts on appeal, the transactional approach to
res judicata, the proper standard of review for a
forum-selection clause, and the issue of recusal.
FN5

FN5. As an aside, I pause briefly to note
that the Dissenting opinion begins by quot-
ing from the Majority opinion that was
filed in this action on November 21, 2007,
prior to the rehearing of this case. Notably,
however, that opinion no longer has any
force or effect. See State ex rel. Moats v.
Janco, 154 W.Va. 887, 901, 180 S.E.2d 74,
83 (1971) (“As a general rule, when a re-
hearing is granted, the status of the case is
the same as though no hearing had oc-
curred.... The granting of a rehearing with-
draws an opinion previously rendered and
destroys its force and effect unless it is
subsequently adopted by the same
tribunal.... By reason of the rehearing here-
tofore granted[,] the Majority opinion[, the
concurring,] and the dissenting opinions
heretofore filed in this case are withdrawn
and held for naught.” (internal citations
omitted)). See also Miller v. Burley, 155
W.Va. 681, 698, 187 S.E.2d 803, 813
(1972) (same); Atlantic Greyhound Corp.
v. Public Serv. Comm'n of W. Va., 132
W.Va. 650, 665, 54 S.E.2d 169, 177
(1949) (“The granting of a rehearing with-
draws an opinion previously rendered and
destroys its force and effect unless it is
subsequently adopted by the same
tribunal.”).

*287 I.

REVIEWABLE FACTS LIMITED TO PRE-
TRIAL RECORD
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Turning first to the more substantive issues of the
case, the Dissenting opinion launches into a
lengthy, twenty-two page discussion of the evid-
ence admitted during the trial of this matter and
certain determinations made by the circuit court
based upon that evidence. The dissent then uses this
trial evidence and associated court rulings to justify
its position on how the instant case should have
been resolved. I do not believe this analysis by the
dissent to be legally sound. Due to the posture of
the instant appeal, i.e., the dispositive matters actu-
ally before this Court on appeal, this Court's review
is limited. As a court of appeals, this Court simply
cannot consider issues not appealed by the parties
or the evidence that was admitted during trial on
such non-appealed issues. Specifically, there were
two dispositive issues before this Court for review:
(1) the circuit court's denial of the Massey defend-
ants' pre-trial motion to dismiss for improper venue
in light of the forum-selection clause contained in
the 1997 CSA, and (2) the Massey defendants' mo-
tion for summary judgment based upon the doctrine
of res judicata.

With respect to the Massey Defendants' pre-trial
motion to dismiss based upon the forum-selection
clause, the Majority opinion correctly limits its re-
view to the facts that were before the circuit court
at the time of its ruling on the motion. Indeed, the
Majority opinion correctly observes that “the for-
um-selection clause issue was addressed below in
the context of a motion to dismiss; therefore, we
consider the claims as they were asserted in the
complaint.” Maj. op. at 241. See also Maj. op. at
248 n. 30 (“The proper question ... is whether en-
forcement of the forum-selection clause was unjust
or unreasonable at the time of the Massey Defend-
ants' motion to dismiss based upon the forum-se-
lection clause. ” (emphasis added)).FN6 Cf. Pow-
deridge Unit Owners Ass'n v. Highland Props.,
Ltd., 196 W.Va. 692, 700, 474 S.E.2d 872, 880
(1996) (“Although our review of the record from a
summary judgment proceeding is de novo, this
Court for obvious reasons, will not consider evid-
ence or arguments that were not presented to the

circuit court for its consideration in ruling on the
motion. To be clear, our review is limited to the re-
cord as it stood before the circuit court at the time
of its ruling.” (emphasis added)).

FN6. The Majority opinion further points
out that

only three of the claims asserted in the
amended complaint were ultimately
presented to the jury for a verdict, indic-
ating that there was insufficient evidence
to support the remaining claims. Accord-
ingly, in deciding whether the claims as-
serted below were “brought in connec-
tion with” the 1997 CSA, we will limit
our consideration to only those three
claims that ultimately went to the jury.
Those three claims, all sounding in tort,
were (1) tortious interference; (2) fraud-
ulent misrepresentation; and (3) fraudu-
lent concealment.

Maj. op. at 241.

With respect to the Massey defendants' motion for
summary judgment based upon the doctrine of res
judicata, the Majority opinion correctly observes
that the circuit court properly denied the Massey
Defendants' original motion for summary judgment
as there was no final order in the Virginia action at
the time that the original summary judgment mo-
tion was made to the circuit court. However, the
Majority opinion goes on clearly to explain that the
summary judgment issue could be raised for the
first time on appeal, and appropriately addresses the
issue in the same manner that the circuit court
would have had the Virginia case been final at the
time the Massey Defendants' original summary
judgment motion was made before the circuit court.
Therefore, the Dissenting opinion's reliance upon
facts developed during the eventual trial of this
matter to support its position herein is simply
wrong because those facts were not before the cir-
cuit court at the time the summary judgment motion
was filed and ruled upon.
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II.

TRANSACTIONAL APPROACH TO RES JU-
DICATA

In ascertaining the proper test to be applied to the
element of res judicata requiring identity of the
cause of action, the Majority *288 properly applies
the transactional test, which was in place in Virgin-
ia at the time the complaint in the action underlying
this appeal was filed in the Circuit Court of Boone
County: October 1998.FN7 Indeed, in April *289
1996, relatively close in time to the period pertinent
to this action, the Supreme Court *290 of Virginia
applied the transactional approach to the issue of
res judicata in the case of Waterfront Marine Con-
struction, Inc. v. North End 49ers Sandbridge Bulk-
head Groups A, B and C, 251 Va. 417, 468 S.E.2d
894, 904 (1996), wherein the Supreme Court of
Virginia observed that “even though the first de-
mand described only specific defects, the doctrine
of res judicata applies to all claims which could
have been brought, thereby preventing a party from
splitting his cause of action.” (Emphasis added).
Furthermore, Virginia courts have recognized that,
both traditionally and during the period of time rel-
evant to this case, Virginia has applied the transac-
tional approach.

FN7. Nevertheless, I note that Virginia has
a long history of applying the transactional
approach, beginning as early as 1884. See
Wohlford v. Compton, 79 Va. 333, 338-39,
(1884) (“When a matter is adjudicated and
finally determined by a competent tribunal,
it is considered as forever at rest. This is a
principle upon which the repose of society
materially depends, and it therefore pre-
vails, with very few exceptions, throughout
the civilized world. This principle em-
braces not only what was actually determ-
ined, but also extends to every other matter
which the parties might have litigated in
the suit.”). See also Blackwell's Adm'r v.

Bragg, 78 Va. 529, 539 (1884) (“ ‘The
doctrine of res judicata applies to all mat-
ters which existed at the time of giving the
judgment, or rendering the decree, and
which the party had the opportunity of
bringing before the court .... There is no
relief prayed for in this which the appel-
lants could not have obtained in that suit, if
entitled thereto. There are no material
averments in the bill in this case which
could not have been investigated and
passed on in that, and which in effect were
not passed on by the final decree in that
case.’ ” (citations omitted) (emphasis ad-
ded)); McCullough v. Dashiell, 85 Va. 37,
6 S.E. 610, 612 (1888) (“[A]lthough this
court may be of opinion that it is only ne-
cessary to notice certain questions as they
are decisive of the case, yet all questions
involved in the appeal are finally adjudic-
ated, whether distinctly raised and passed
on below and here or not. If they are in-
volved, and might have been passed on, it
is enough.... The doctrine of res judicata
applies to all matters which existed at the
time of giving the judgment or rendering
the decree, and which the party had the
opportunity of bringing before the court. ”
(emphasis added) (citations omitted));
Fishburne v. Furguson, 85 Va. 321, 7 S.E.
361, 362-63 (1888) (“It is necessary, first,
to consider whether this suit is concluded
by the suit referred to in Franklin county;
for, if the question is res adjudicata, the
whole matter ends there; for, when a mat-
ter is adjudicated and finally determined
by a competent tribunal, it is considered as
forever at rest. This is a principle upon
which the repose of society materially de-
pends, and it therefore prevails with very
few exceptions throughout the civilized
world. This principle not only embraces
what actually was determined, but also ex-
tends to every other matter which the
parties might have litigated in the case;
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and when the facts which constitute the
cause of action or defense have been
between the same parties submitted to the
consideration of the court, and passed upon
by the court, they cannot again be the
proper subjects for an action or defense,
unless the finding and judgment of the
court are opened up or set aside by com-
petent authority. This principle of law ex-
tends still further in quieting litigation. A
party cannot relitigate matters which he
might have interposed, but failed to do in a
prior action between the same parties, or
their privies, in reference to the same sub-
ject-matter.” (emphasis added) (citations
omitted)); Beale's Adm'r v. Gordon, 21
S.E. 667, 669 (Va.1895) (“When a judg-
ment or decree has been rendered by a
court of competent jurisdiction in a suit, it
is a bar to any further action between the
same parties upon the same matter of con-
troversy.... The decree in the first cause is
not only final as to the matters actually de-
termined, but as to every matter which the
parties might have litigated, within the
scope of the pleadings in the cause, and
which might have been decided. ”
(emphasis added) (citations omitted));
Brunner v. Cook, 134 Va. 266, 114 S.E.
650, 651 (1922) ( “ ‘When the second suit
is between the same parties as the first, and
on the same cause of action, the judgment
in the former is conclusive on the latter not
only as to every question which was de-
cided, but also as to every other matter
which the parties might have litigated and
had determined, within the issues as they
were made or tendered by the pleadings or
as incident to or essentially connected with
the subject-matter of the litigation, whether
the same, as a matter of fact, were or were
not considered. As to such matters a new
suit on the same cause of action cannot be
maintained between the same parties.’ ”
(quoting 15 R.C.L. “Judgments,” § 438, p.

962)); Gimbert v. Norfolk S.R. Co., 152
Va. 684, 148 S.E. 680, 682-83 (1929)
(same); Choate v. Calhoun, 153 Va. 52,
149 S.E. 470, 471 (1929) (same); Kemp v.
Miller, 166 Va. 661, 186 S.E. 99, 103
(1936) (same); Jones v. Morris Plan Bank
of Portsmouth, 168 Va. 284, 191 S.E. 608,
610 (1937) (“The well established rule for-
bidding the splitting of causes of action is
clearly stated in 1 Am.Jur., ‘Actions,’ § 96.
It is there said: ‘One may bring separate
suits on separate causes of action even if
joinder of the separate causes in one action
is permissible, subject, however, to the
power of the court to order consolidation.
On the other hand, one who has a claim
against another may take a part in the satis-
faction of the whole, or maintain an action
for a part only, of the claim, although there
is some authority to the effect that a part of
a demand cannot be waived for the purpose
of giving an inferior court jurisdiction. But
after having brought suit for a part of a
claim, the plaintiff is barred from bringing
another suit for another part. The law does
not permit the owner of a single or entire
cause of action or an entire or indivisible
demand, without the consent of the person
against whom the cause or demand exists
to divide or split that cause or demand so
as to make it the subject of several actions.
The whole cause must be determined in
one action. If suit is brought for a part of a
claim, a judgment obtained in that action
precludes the plaintiff from bringing a
second action for the residue of the claim,
notwithstanding the second form of action
is not identical with the first, or different
grounds for relief are set forth in the
second suit. This principle not only em-
braces what was actually determined, but
also extends to every other matter which
the parties might have litigated in the case.
The rule is founded upon the plainest and
most substantial justice, namely, that litig-
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ation should have an end and that no per-
son should be unnecessarily harassed with
a multiplicity of suits.’ ”); Pickeral v. Fed-
eral Land Bank of Baltimore, 177 Va. 743,
15 S.E.2d 82, 85 (1941) (“ ‘Hence, when
an issue going to the merits of two or more
actions arising from the same transaction is
determined upon the hearing of the first ac-
tion, judgment therein may be pleaded as
res judicata to the subsequent ones.’ ”
(quoting American and English Encyclope-
dia of Law, Second Edition, volume 24,
page 779)); Royall v. Peters, 180 Va. 178,
21 S.E.2d 782, 787 (1942) (“There must at
some time be an end to controversies.
Courts are for the purpose of furnishing a
speedy end to litigation and not as a forum
for endless contentions. Carelessness or
after-thought on the part of litigants ought
not to be allowed to affect the conclusive-
ness of a proceeding which has been de-
termined after ample opportunity for a
hearing of every question which might
have been litigated.”); Griffin v. Griffin,
183 Va. 443, 32 S.E.2d 700, 703 (1945)
(“The appellant not only had the opportun-
ity of bringing this ground for divorce
between the court in the first suit but she
had the opportunity, and it was her duty to
bring before the court in the first suit any
other ground for divorce that existed at
that time. There was a final decree in the
first cause rendered by a court of compet-
ent jurisdiction on the merits. It necessarily
bars the appellant from conducting a sub-
sequent suit involving the same cause of
action.”); Shepherd v. Richmond Eng'g
Co., 184 Va. 802, 36 S.E.2d 531, 534-35
(1946) (“The law does not permit the own-
er of a single or entire cause of action or
entire indivisible demand, without the con-
sent of the person against whom the cause
or demand exists, to divide or split that
cause or demand so as to make it the sub-
ject of several actions. The whole cause

must be determined in one action. If suit is
brought for a part of a claim, a judgment
obtained in that action precludes the
plaintiff from bringing a second action for
the residue of the claim, notwithstanding
the second form of action is not identical
with the first, or different grounds for re-
lief are set forth in the second suit. This
principle not only embraces what was actu-
ally determined, but also extends to every
other matter which the parties might have
litigated in the case.... That appellee must
stand or fall by its election of remedies is
fundamental.”); Eason v. Eason, 204 Va.
347, 131 S.E.2d 280, 282 (1963) (“When
the second suit is between the same parties
as the first, and on the same cause of ac-
tion, the judgment in the former is conclus-
ive of the latter, not only as to every ques-
tion which was decided, but also as to
every other matter which the parties might
have litigated and had determined, within
the issues as they were made or tendered
by the pleadings, or as incident to or essen-
tially connected with the subject matter of
the litigation, whether the same, as a mat-
ter of fact, were or were not considered. As
to such matters a new suit on the same
cause of action cannot be maintained
between the same parties ....” (quotations
and citation omitted)); Hagen v. Hagen,
205 Va. 791, 139 S.E.2d 821, 823 (.1965)
(same); Bates v. Devers, 214 Va. 667, 202
S.E.2d 917, 920-21 & n. 8 (1974) (“A val-
id, personal judgment on the merits in fa-
vor of defendant bars relitigation of the
same cause of action, or any part thereof
which could have been litigated, between
the same parties and their privies.” (citing
Restatement of Judgments §§ 47, 62 & 83
(1942)); and “A ‘cause of action’, for pur-
poses of res judicata, may be broadly char-
acterized as an assertion of particular legal
rights which have arisen out of a definable
factual transaction. ” (emphasis added));
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Allstar Towing, Inc. v. City of Alexandria,
231 Va. 421, 344 S.E.2d 903, 905 (1986)
(“When the second suit is between the
same parties as the first, and on the same
cause of action, the judgment in the former
is conclusive of the latter, not only as to
every question which was decided, but also
as to every other matter which the parties
might have litigated and had determined,
within the issues as they were made or
tendered by the pleadings, or as incident to
or essentially connected with the subject
matter of the litigation, whether the same,
as a matter of fact, were or were not con-
sidered. As to such matters a new suit on
the same cause of action cannot be main-
tained between the same parties ....”
(quotations and citation omitted)); Flora,
Flora & Montague, Inc. v. Saunders, 235
Va. 306, 367 S.E.2d 493, 495 (1988) (“A
valid, personal judgment on the merits ...
bars relitigation of the same cause of ac-
tion, or any part thereof which could have
been litigated, between the same parties
and their privies.... A claim arising from an
indivisible contract cannot be split and
made the subject of separate actions, ...
but, being a single cause of action, must be
litigated in one suit.... The law does not
permit the owner of a single or entire cause
of action or an entire or indivisible demand
... to divide or split that cause or demand
so as to make it the subject of several ac-
tions. The whole cause must be determined
in one action. If suit is brought for a part of
a claim, a judgment obtained in that action
precludes the plaintiff from bringing a
second action for the residue of the claim,
notwithstanding the second form of action
is not identical with the first, or different
grounds for relief are set forth in the
second suit. This principle not only em-
braces what was actually determined, but
also extends to every other matter which
the parties might have litigated in the

case.” (quotations and citations omitted));
Waterfront Marine Constr., Inc. v. North
End 49ers Sandbridge Bulkhead Groups A,
B & C, 251 Va. 417, 468 S.E.2d 894, 904
(1996) (“[E]ven though the first demand
described only specific defects, the doc-
trine of res judicata applies to all claims
which could have been brought, thereby
preventing a party from splitting his cause
of action.”).

The Virginia Supreme Court applies the ... trans-
actional analysis in considering the scope of a
transaction for the application of res judicata....
In Trout v. Commonwealth Transp. Commission-
er, 241 Va. 69, 73, 400 S.E.2d 172 (1991), the
Supreme Court discussed this broad transactional
concept:

An “action” and a “cause of action” are quite dif-
ferent. “Action” is defined by Code § 8.01-2,
as noted above.[FN8] We defined “cause of ac-
tion” in Roller v. Basic Construction Co., 238
Va. 321, 327, 384 S.E.2d 323, 326 (1989), as
“a set of operative facts which under the sub-
stantive law, may give rise to a right of action.”

FN8. Pursuant to Va.Code Ann. § 8.01-2, “
‘Action’ and ‘suit’ may be used inter-
changeably and shall include all civil pro-
ceedings whether upon claims at law, in
equity, or statutory in nature and whether
in circuit courts or district courts.”

Virginia follows the transaction rule set forth in
the Restatement of Judgments 2d, § 24 for pur-
poses of defining “cause of action.” One “cause
of action” may give rise to myriad rights of ac-
tion, e.g., breach of contract, breach of warranty,
negligence, and statutory claims; however, if the
rights of action arise from the same operative set
of facts and could legally be asserted therein,
they are all the same “cause of action” for pur-
poses of the application of the doctrine of res ju-
dicata.
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Lake Holiday Country Club, Inc. v. Teets, Nos.
00-44, 00-46, 00-47, & 00-70, 2001 WL
34037926, at *7 (Va.Cir.Ct.2001). See also Cher-
okee Corp. of Linden, Virginia, Inc. v. Richard-
son, Chancery No. 95-130, Chancery No. 96-34,
now Law No. L-96-148, 1996 WL 1065553, at *
1 (Va.Cir.Ct. June 5, 1996) (“As can be seen,
Virginia follows the transaction rule set forth in
the Restatement of Judgments 2d, § 24 for pur-
poses of defining ‘cause of action.’ ”); Davis v.
Marshall Homes, Inc., 265 Va. 159, 576 S.E.2d
504, 515 (2003) (Kinser, J., dissenting)
(observing, in case which post-dated the present
action, that majority opinion overruled transac-
tional approach that previously applied, com-
menting “[i]n truth, the effect of the majority's
explicit rejection of a transactional approach is to
overrule our decision in Allstar Towing.
However, the majority does not explain why this
precedent should be cas[t] aside.”).

The dissent argues that the transactional approach
was not so clearly established in Virginia; however,
the dissent points to no case that would apply to the
instant action and require application of a rule other
than the transactional approach. Furthermore, the
dissent contains notable error. For example, the dis-
sent represents that the case of Flora, Flora &
Montague, Inc. v. Saunders, 235 Va. 306, 367
S.E.2d 493 (1988), applied the best evidence test.
To the contrary, Saunders actually set out the trans-
actional approach as the appropriate test:

A valid, personal judgment on the merits ... bars
relitigation of the same cause of action, or any
part thereof which could have been litigated,
between the same parties and their privies A
claim arising from an indivisible contract cannot
be split and made the subject of separate actions,
... but, being a single cause of action, must be lit-
igated in one suit.... The law does not permit the
owner of a single or entire cause of action or an
entire or indivisible demand ... to divide or split
that cause or demand so as to make it the subject
of several actions. The whole cause must be de-

termined in one action. If suit is brought for a
part of a claim, a judgment obtained in that action
precludes the plaintiff from bringing a second ac-
tion for the residue of the claim, notwithstanding
the *291 second form of action is not identical
with the first, or different grounds for relief are
set forth in the second suit. This principle not
only embraces what was actually determined, but
also extends to every other matter which the
parties might have litigated in the case.

Saunders, 367 S.E.2d at 495 (quotations and cita-
tions omitted).

The dissent also incorrectly implies that Bates v.
Devers, 214 Va. 667, 202 S.E.2d 917 (1974), util-
ized the same evidence test. Bates, in fact, applied
the transactional approach as demonstrated by that
Court's finding that “[a] valid, personal judgment
on the merits in favor of defendant bars relitigation
of the Same [sic] cause of action, or any part there-
of which could have been litigated, between the
same parties and their privies.” (Citing Restatement
of Judgments §§ 47, 62, 83 (1942)). 202 S.E.2d at
920-21. In a footnote, the Bates Court went on to
state that “[a] ‘cause of action’, for purposes of res
judicata, may be broadly characterized as an asser-
tion of particular legal rights which have arisen out
of a definable factual transaction. ” 202 S.E.2d at
921 n. 8 (emphasis added).FN9

FN9. The dissent is also erroneous in its
assertion that “[i]t was in the 1974 case of
Bates v. Devers ... that the Virginia Su-
preme Court first referred in a footnote to
the term ‘transaction’ in relation to the res
judicata element of cause of action.” Dis-
sent. op. (Albright, J.) at 50. Instead, the
Virginia Supreme Court utilized the term
“transaction” in this manner as early as
1941. See Pickeral v. Federal Land Bank
of Baltimore, 177 Va. 743, 15 S.E.2d 82,
85 (1941) (“ ‘Hence, when an issue going
to the merits of two or more actions arising
from the same transaction is determined
upon the hearing of the first action, judg-
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ment therein may be pleaded as res ju-
dicata to the subsequent ones.’ ” (emphasis
added) (quoting, American and English
Encyclopedia of Law, Second Edition,
volume 24, page 779)).

As the Majority opinion correctly notes, the Boone
County action is barred by res judicata under the
transactional approach that is applied pursuant to
Virginia law, because the claims asserted in the in-
stant action arise from the same operative set of
facts involved in the earlier Virginia action.

III.

DE NOVO REVIEW OF FORUM-SELECTION
CLAUSESFN10

FN10. In addition to criticizing the stand-
ard of review applied to forum-selection
clauses, the Dissenting opinion takes issue
with various other aspects of the forum-
selection clause analysis of the Majority
opinion. Though I choose to clarify this
particular point, the Dissenting opinion's
analyses of other issues appear to be more
result-driven than legally meritorious, and
will therefore not be discussed herein.

The Dissenting opinion also finds fault with the de
novo standard of review set out by the Majority
opinion. Again, the Dissenting opinion is incorrect.
To the extent that a determination of the applicabil-
ity of a forum-selection clause may require this
Court to review factual determinations made by a
circuit court, our review of those specific determin-
ations is under the “clearly erroneous standard.”
Syl. pt. 2, in part, Walker v. West Virginia Ethics
Comm'n, 201 W.Va. 108, 492 S.E.2d 167 (1997)
(“[W]e review the circuit court's underlying factual
findings under a clearly erroneous standard.”). Nev-
ertheless, this Court often applies multi-faceted
standards of review. Thus, while certain elements
of an analysis, should they exist, might require de-

ferential scrutiny, our overarching review of the
general “applicability and enforceability” of a for-
um-selection clause is de novo. Syl. pt. 2, Maj. op.;
See also Phillips v. Audio Active Ltd., 494 F.3d
378, 384 (2d Cir.2007) ( “Where the district court
has relied on pleadings and affidavits to grant a
Rule 12(b)(3) motion to dismiss on the basis of a
forum selection clause, our review is de novo. In
analyzing whether the plaintiff has made the requis-
ite prima facie showing that venue is proper, we
view all the facts in a light most favorable to
plaintiff. Contract interpretation as a question of
law is also reviewed de novo on appeal.” (internal
citations omitted)); Cowatch v. Sym-Tech Inc., 253
Fed.Appx. 231, 232 (3d Cir.2007) (“Our review of
the District Court's construction of the forum selec-
tion clause is plenary.” (quoting Foster v. Ches-
apeake Ins. Co., 933 F.2d 1207, 1216 (3d Cir.1991)
)); Kochert v. Adagen Med. Int'l, Inc., 491 F.3d
674, 677 (7th Cir.2007) (“The district court's order
granting Adagen's Rule 12(b)(3) motion for im-
proper *292 venue based on the contractual forum-
selection clause is subject to de novo review.”
(citation omitted)); Calix-Chacon v. Global Int'l
Marine, Inc., 493 F.3d 507, 510 (5th Cir.2007)
(“[T]he enforcement of a forum selection clause is
an issue of law, and we review the district court's
conclusions of law de novo.” (quoting MacPhail v.
Oceaneering Int'l, Inc., 302 F.3d 274, 278 (5th
Cir.2002))); Preferred Capital, Inc. v. Associates in
Urology, 453 F.3d 718, 721 (6th Cir.2006) (“We
also note that ‘the enforceability of a forum selec-
tion clause is a question of law that we review de
novo.’ ” (quoting Baker v. LeBoeuf, Lamb, Leiby &
Macrae, 105 F.3d 1102, 1104 (6th Cir.1997)));
American Soda, LLP v. U.S. Filter Wastewater
Group, Inc., 428 F.3d 921, 925 (10th Cir.2005)
(“We review the enforceability of a forum selection
clause de novo.” (citing K & V. Scientific Co. v.
BMW, 314 F.3d 494, 497 (10th Cir.2002))); Silva v.
Encyclopedia Britannica, Inc., 239 F.3d 385, 387
(1st Cir.2001) (“We review a district court's dis-
missal based on a forum-selection clause de
novo.”); Terra Int'l, Inc. v. Mississippi Chem.
Corp., 119 F.3d 688, 691-92 (8th Cir.1997) (“In the
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case at hand, neither party challenges the validity of
the forum selection clause; rather, they contest the
specific meaning of the language used in the forum
selection clause.... [W]e conclude that de novo re-
view is the appropriate standard for reviewing a
district court's interpretation of the specific terms
contained in a forum selection clause ...”). In the in-
stant case, the forum-selection clause was reviewed
in the context of a motion to dismiss. In this con-
text, there simply were no factual determinations
made by the circuit court that required deferential
review. Thus, the Majority's de novo review of the
circuit court's forum-selection clause ruling is prop-
er.

IV.

DISQUALIFICATION AND DUE PROCESS

In footnote 16 of the Dissenting opinion, reference
is made to the motions filed by the Appellees seek-
ing my disqualification from this case-especially
the last such motion filed by Appellees.FN11 Spe-
cifically, the Dissenting opinion contends that
“both actual and apparent conflicts can have due
process implications on the outcome of cases af-
fected by such conflicts” and “[i]t is now clear, es-
pecially from the last motion for disqualification ...
that there are now [such] due process implications”
in this case. Dissenting Op., at 284 (emphasis ad-
ded). The Dissenting opinion provides no legal ana-
lysis for this contention. Nor does the Dissenting
opinion, or the Appellees herein, claim any actual
bias or prejudice on my part in this case.FN12 In-
deed, neither the Dissenting opinion*293 nor the
Appellees herein point to any actual conduct or
activity on my part which could be termed
“improper.” FN13 Rather both the Dissenting opin-
ion and the Appellees focus on appearances-some
generated by the media, some generated by a re-
cused member of this Court with a history of verbal
discourtesies toward Appellant Massey, and some
generated herein by the Appellees, themselves.

FN11. This last motion seeking my dis-
qualification was filed March 28, 2008,
three-and-a-half years after my 2004 elec-
tion, over seventeen months after the filing
of this appeal on October 24, 2006, over
four months after the initial decision of
this Court on November 21, 2007 (in
which I voted with the majority against the
interests of the Appellees), and over two
weeks after oral arguments were heard on
the reconsideration of this appeal. The
primary basis of this last disqualification
motion was a survey taken by the Ap-
pellees which can best be described as a
“push-poll”; i.e., a survey wherein limited
and selective background information is
conveyed to individuals, the purpose or
result of which is to “push” the individual
being surveyed to a negative inference or
response against a public individual.
“Push-polls” are unlawful in West Virginia
when used in elections. W. Va.Code §
3-8-9(a)(10) (1999). The motion was
denied as being untimely and because
“push-poll”-type surveys of this kind, are,
as a matter of law, neither credible nor suf-
ficiently reliable to serve as the basis for
an elected judge's disqualification.

FN12. The Dissenting opinion uses the
phrase “both actual and apparent conflicts”
in describing the type of conflict to which
the Dissenting opinion believes that due
process implications may attach. The Dis-
senting opinion, however, omits any legal
analysis to define what it contends is
meant by the term “apparent.” If
“apparent” means “obvious,” the phrase
would simply mean those conflicts which
are both actual and obvious. Such a mean-
ing comports with a legitimate concern for
“actual” conflicts (such as actual biases
and prejudices which directly implicate
due process) which are also plainly evident
to the judicial officer and the public
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(implicating a duty to recuse and a concern
for public confidence). Conversely,
though, the Dissenting opinion may instead
intend the term “apparent” to be a wholly
separate form of conflict, distinct from an
actual conflict. In that sense, the Dissent-
ing opinion's footnote would refer to either
of two separate and distinct types of con-
flicts which may implicate due process
considerations: actual conflicts and appear-
ance-driven conflicts (conflicts subject-
ively-defined according to criteria which
may vary from observer to observer). The
very notion of appearance-driven disquali-
fying conflicts, with shifting definitional
standards subject to the whims, caprices
and manipulations of those more interested
in outcomes than in the application of law,
is antithetical to due process.

Although the Dissenting opinion
provides no legal analysis to define the
phrase, it would seem that the dissenters
advance an inconsistent subjective stand-
ard. Because both the Dissenting opinion
and the Appellees in essence concede
that there is no objective “actual” con-
flict or improper actions or conduct
herein with respect to me, the Dissenting
opinion proposes that a conflict suffi-
cient to implicate due process considera-
tions for which disqualification is neces-
sary may be either an “actual objective
conflict” (which is not applicable herein)
or a “conflict created by or defined by
subjective appearances” (which they per-
ceive is present herein).

FN13. Canon 2A, of the W. Va.Code of
Judicial Conduct, prohibits judges from en-
gaging in activities which are improper or
which give the appearance of impropriety.
Often, this term is taken out of context by
omitting reference to the term “activities.”
That some form of action by a judge is ne-

cessary in context with the term
“appearance of impropriety,” is evident
from the Commentary to Canon 2A which
focuses on “irresponsible or improper con-
duct by judges.” (Emphasis added.) Fur-
thermore, Canon 2A specifically applies to
activities or conduct of the judge, himself
or herself, not activities or conduct of
third-parties or litigants which are outside
the judge's control. While challenges to a
judge because of the independent activities
of a third-party may be an acceptable prac-
tice in a system focused on “political or
appearance-based justice,” it finds no basis
in Canon 2A. Unless the dissenters or Ap-
pellees herein contend that the act of law-
fully running for elective office or the re-
quired duty of judging a case is an activity
within the purview of Canon 2A, the dis-
senters and Appellees must necessarily
contend that appearances caused by the
past activities of third-parties over which a
judge or a judicial candidate exercises no
control, from which he or she seeks no be-
nefit, and for which he or she will obtain
no current or future benefit may neverthe-
less serve as a basis for disqualification.
See Footnote 15, infra (West Virginia is a
“duty to judge” judicial system). See also
State ex rel. Billings v. City of Point Pleas-
ant, 194 W.Va. 301, 460 S.E.2d 436
(1995) (running for office is a fundamental
right). Such a scenario, particularly where
the supposed conflict occurred in the past
with no potential for current or future be-
nefit to the judge based upon his or her de-
cision, would serve to open the judicial
system to easy manipulation by external
forces and would lead to a destruction of
public confidence in our judiciary.

By its inclusion of Footnote 16, one must conclude
that the Dissenting opinion advocates that the
concept of “appearance-driven” judging should
bring about a different substantive outcome in this
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matter. That is disappointing. Justice should not be
determined more by the popularity, or lack thereof,
of a given litigant or a given result than by the rule
of law. Rather, justice must always emphasize the
importance and definiteness of the law in the resol-
ution of disputes. In that manner, my participation
herein was wholly consistent with due process.
FN14 Because of the reference to the disqualifica-
tion issue in Justice Albright's Dissenting opinion, I
feel obligated to comment on this matter of
“apparent conflict.”

FN14. In a judiciary founded on the rule of
law rather than political artifice, it is an ex-
traordinary and unprecedented argument
which contends that “ apparent conflicts”
alone can have such an effect on the out-
come of a case that due process considera-
tions are implicated. While appearances
should be considered in a discussion of
public confidence in the judiciary, appear-
ances alone, subject as they are to manipu-
lation by partisan elements (including litig-
ants), should never alone serve as the basis
for a due process challenge to an otherwise
well-founded legal opinion of a court of
law. Public confidence is enhanced by a
system founded on actualities and the rule
of law. Appearance-based criteria for judi-
cial disqualification emphasizes the im-
portance of “public confidence” in the ju-
diciary as its most important value, not ju-
dicial independence, the accuracy of
justice, or stability and predictability in our
judicial system. Public confidence is a le-
gitimate concern for our judicial system-
but not in a vacuum. Concerns within the
judicial system must be balanced. In the
long run, I believe that judicial independ-
ence, the accuracy of justice and the stabil-
ity and predictability of our judicial system
are far more important to the public's long-
term confidence in our judicial system.

A. The Measure of Fairness: Actual Justice

The fundamental question raised by the Appellees
and the Dissenting opinion herein *294 is whether,
in a free society, we should value “apparent or
political justice” more than “actual justice.” The
latter is dependent on the quality of the law applied
by a court and is measured by the critical analyses
of a court's written decisions. Actual justice is
based on actualities. Through its written decisions,
a court gives that transparency of decision-making
needed from governmental entities. Apparent or
political justice is based instead on appearances and
is measured not by the quality of a court's legal
analysis, but rather by the political acceptability of
the case's end-result as measured by dominant par-
tisan groups such as politicians and the media, or
by the litigants, themselves. Apparent or political
justice is based on half-truths, innuendo, conjec-
ture, surmise, prejudice and bias. Since all cases
will generally have a winner and a loser, a system
based upon “apparent or political justice” will be
the subject of constant criticism-all partisan, little
academic.

To assuage attacks on itself, a court immersed in
“apparent or political justice” will find it necessary
to curry favor with those groups or individuals with
the loudest or shrillest voices, as well as those
groups or individuals with the most radical means
of gaining public attention. In doing so, decisions
not only will be biased toward certain groups and
their favored positions, but decision-making will
necessarily take on an inductiveness, where the de-
sired end-result for a case determines the manner in
which the court conducts its legal analysis. Since
justice then would be determined by the ebb and
flow of political opinion, justice will become more
actively policy-driven, and our judges, like terriers
jumping for treats, will promote a judicial system
decidedly unstable and unpredictable.

In direct opposition to the drive to appearance-
based judging is Canon 3B(2), of the Code of Judi-
cial Conduct, which requires that “[a] judge shall
be faithful to the law and ... not be swayed by par-
tisan interests, public clamor, or fear of criticism.”

679 S.E.2d 223 Page 87
223 W.Va. 624, 679 S.E.2d 223
(Cite as: 223 W.Va. 624, 679 S.E.2d 223)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



This ethical admonition succinctly dispels any con-
tention that appearance-based judging should super-
cede judging based on actualities. Simply stated, a
decision which is firmly rooted in legal substance
should not yield to a collateral partisan attack
which manipulates appearances. Rather, it should
rise or fall on its own substantive merits.

Proper legal decisions should never be mere ration-
alizations fronting for political correctness. Nor
should actual justice be fettered by the political ex-
pediencies of the day. Partisan rhetoric and resorts
to emotion-laden rants betray a contempt for the ju-
diciary's role in a constitutional government. Sadly,
such political considerations have, it seems from re-
cent behaviors, institutionalized and entrenched
themselves in our Court. This politicization of our
judiciary must be ended. Our judicial system should
be resolutely founded on the rule of law, admin-
istered by conscientious and dispassionate judges,
and legitimized through well-reasoned legal opin-
ions. We must do actual justice to achieve actual
justice. Public confidence requires no less.

B. Recusal and Due Process

West Virginia's judicial officers have a duty to hear
such matters as are assigned to them except those in
which disqualification is required. Canon 3B(1).
FN15 This “duty to sit” *295 is not optional. As
Judge John Sirica eloquently stated:

FN15. Canons 3A and 3B(1) of the W.
Va.Code of Judicial Conduct require that
“[a] judge shall hear and decide matters as-
signed to the judge except those in which
disqualification is required” and that the
“judicial duties of a judge take precedence
over all the judge's other activities.” Canon
3E(1) provides that “[a] judge shall dis-
qualify himself or herself in a proceeding
in which the judge's impartiality might
reasonably be questioned ...” (Emphasis
added.) The use of the qualifier,
“reasonably,” presupposes a knowledge of

all facts material to an impartiality determ-
ination. It implies a thoughtful, impartial
and well-informed observer. Furthermore,
this qualifier helps to ensure that illegitim-
ate attempts to remove an elected judge are
unsuccessful. See Footnotes 11, supra, and
48, infra (use of push-poll-type survey
conveying limited information legally in-
sufficient as basis for disqualification of
publicly-elected judge). Although some
specific examples are given of situations in
which a judge should recuse himself or
herself, the standard itself is indefinite in
recognition of the balancing of interests
which must occur when a judge considers
recusal. Extreme cases are clear under any
standard. The key consideration appears to
be that a judicial officer should not judge a
case where his or her own personal in-
terests could be preferred over the rule of
law. The rule is certainly not an invitation
for litigants to attempt to manipulate the
system for strategic reasons, nor is it a
means by which judges may avoid difficult
cases.

[T]he Court cannot overlook the fact that it has an
obligation to deny insufficient recusal motions.
There is as much obligation upon a judge not to
recuse himself when there is no occasion as there
is for him to do so when there is.... After such
study as I could give the matter, I reached the
conclusion that whether a judge should recuse
himself in a particular case depends not so much
on his personal preferences or individual views as
it does the law. I have no choice in this case ... In
the absence of a valid legal reason, I have no
right to disqualify myself and must sit.

U.S. v. Mitchell, 377 F.Supp. 1312, 1325-26
(D.C.Cir.1974) (internal citations omitted), aff'd
sub nom. Mitchell v. Sirica, 502 F.2d 375
(D.C.Cir.1974) (en banc), cert. denied, 418 U.S.
955, 94 S.Ct. 3232, 41 L.Ed.2d 1177 (1974).

Matters related to a state's method for selection and
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disqualification of its judicial officers belong ap-
propriately to the individual states. “[M]ost matters
relating to judicial disqualification [do] not rise to a
constitutional level.” FTC v. Cement Inst., 333 U.S.
683, 702, 68 S.Ct. 793, 804, 92 L.Ed. 1010 (1948).
See Tumey v. Ohio, 273 U.S. 510, 523, 47 S.Ct.
437, 441, 71 L.Ed. 749 (1927) (“[M]atters of kin-
ship, personal bias, state policy, [and] remoteness
of interest, would seem generally to be matters
merely of legislative discretion.”); Bracy v. Gram-
ley, 520 U.S. 899, 904-05, 117 S.Ct. 1793, 1797,
138 L.Ed.2d 97 (1997) (“[M]ost questions concern-
ing a judge's qualifications to hear a case are not
constitutional ones, because the Due Process Clause
of the Fourteenth Amendment establishes a consti-
tutional floor, not a uniform standard.”). See also
Wheeling v. Black, 25 W.Va. 266, 270 (1884)
(disqualification of judicial officer from duty to
judge because of an actual interest in a cause of ac-
tion deemed to be a matter of legislative discre-
tion). The focus is on what actually affects a judge's
decision-making.

The Due Process Clause simply does not establish a
“uniform standard,” such as the Appellees and the
Dissenting opinion seek to portray herein. It estab-
lishes a “constitutional floor.” Bracy, 520 U.S. at
904-05, 117 S.Ct. at 1797. This due process “floor”
is “a ‘fair trial in a fair tribunal,’ before a judge
with no actual bias against the defendant or interest
in the outcome of his particular case.” Id., at
904-05, 117 S.Ct. at 1797 (quoting Withrow v. Lar-
kin, 421 U.S. 35, 46, 95 S.Ct. 1456, 1464, 43
L.Ed.2d 712 (1975)) (citations omitted) (emphasis
added).FN16

FN16. “Due process is flexible and calls
for such procedural protections as the par-
ticular situation demands.” Morrissey v.
Brewer, 408 U.S. 471, 481, 92 S.Ct. 2593,
2600, 33 L.Ed.2d 484 (1972). It is “not a
technical conception with a fixed content
unrelated to time, place and circum-
stances.” Cafeteria & Restaurant Workers
v. McElroy, 367 U.S. 886, 895, 81 S.Ct.

1743, 1748, 6 L.Ed.2d 1230 (1961). Thus,
its “very nature ... negates any concept of
inflexible procedures universally applic-
able to every imaginable situation.” Id.
Here, the Appellees and the Dissenting
opinion would render all relevant facts and
policies related to an individual judge's re-
cusal consideration and a state's balancing
of interests in election laws and judicial
ethics immaterial in favor of a static rule of
disqualification determined by appearances
which are themselves subject to ready ma-
nipulation by litigants and third persons
with an interest in the outcome of a given
case.

It has long been recognized that there is “a pre-
sumption of honesty and integrity in those serving
as adjudicators.” Withrow, 421 U.S. at 47, 95 S.Ct.
at 1464. Due process therefore requires recusal only
in those rare cases wherein a judge or justice has a
“direct, personal, substantial [or] pecuniary in-
terest” in the outcome of the case. Aetna Life Ins.
Co. v. Lavoie, 475 U.S. 813, 821-22, 106 S.Ct.
1580, 1585, 89 L.Ed.2d 823 (1986) (quoting
Tumey, 273 U.S. at 523, 47 S.Ct. at 441).

The Dissenting opinion's conjoining of real and ap-
parent conflicts mistakenly suggests an equality
between actual conflicts and appearance-driven
conflicts unsupported by the law with respect to
claims of constitutional violations. A proper order-
ing of claimed conflicts is necessary to define a due
process framework that separates legitimate claims
of actual constitutional impairment from illegitim-
ate*296 claims; especially where illegitimate
claims serve to divert attention from the legal cer-
tainty of a court's decision and the inability sub-
stantively to challenge that decision. Under the self-
serving due process standard of disqualification
proposed by the Appellees and the Dissenting opin-
ion herein, the actual purpose of due process would
be frustrated by litigants who would hold a near-
veto power over the composition of a publicly-elec-
ted court, by those who could wage public relations
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campaigns designed to malign judicial officers in
order to manufacture “apparent conflicts,” and by
those who would challenge a decision not by its
legal correctness, but by its political correctness.
The long-lasting negative effect on public confid-
ence in our courts caused by an appearance-driven
due process standard for disqualification of a judi-
cial officer would be incalculable.

The Dissenting opinion's passing reference, without
analysis, to Aetna and In re Murchison, 349 U.S.
133, 75 S.Ct. 623, 99 L.Ed. 942 (1955), fails to
support its contention that there are due process im-
plications herein based simply on subjective per-
ceptions of “appearances.” See Aetna, 475 U.S. at
822-24, 106 S.Ct. at 1585-87 (due process required
disqualification of state supreme court justice be-
cause he had a “direct, personal, substantial, [and]
pecuniary interest” in deciding a case in such a
manner as to “enhanc[e] both the legal status and
the settlement value of” the judge's own similar
pending lawsuits); In re Murchison, 349 U.S. at
133-39, 75 S.Ct. at 624-27 (due process required
disqualification of judge who served as a “one-man
grand jury” and then presided over the criminal trial
of the man whom he had prosecuted). See also, Of-
futt v. United States, 348 U.S. 11, 14, 75 S.Ct. 11,
13, 99 L.Ed. 11 (1954) (due process implicated
where a judge who harbored actual bias against an
attorney nevertheless sat in judgment of the attor-
ney in a contempt proceeding); Tumey, 273 U.S. at
523, 535, 47 S.Ct. at 441, 445 (due process violated
where mayor who presided over mayor's court had
a direct financial interest in convicting defendants
and in imposing fines). Indeed, the phrase used by
the Dissenting opinion, “both actual and apparent
conflicts,” appears nowhere in either Aetna or In re
Murchison.

Neither Appellees nor the Dissenting opinion have
presented any evidence consistent with the Aetna
standard for implication of the Due Process Clause
of the Fourteenth Amendment. Rather, they rely on
subjective, after-the-fact speculations and assump-
tions. “The decision whether a judge's impartiality

can ‘reasonably be questioned’ is to be made in
light of the facts as they existed, and not as they
were surmised or reported.” Cheney v. United
States District Court, 541 U.S. 913, 914, 124 S.Ct.
1391, 1392, 158 L.Ed.2d 225 (2004) (Scalia, J.)
(Memorandum on Motion for Disqualification)
(quoting Microsoft Corp. v. United States, 530 U.S.
1301, 1302, 121 S.Ct. 25, 147 L.Ed.2d 1048
(2000)) (Rehnquist, C.J.) (Memorandum regarding
recusal). Reliance on cases such as Aetna and In re:
Murchison for the contention that disqualifications
of a publicly elected judicial officer may be based
solely upon after-the-fact appearance-based or
politically-driven conflicts is consequently mis-
placed. Unlike the judges in Aetna and Tumey, I
have no pecuniary interest in the outcome of this
matter. Unlike the prosecutor/judge in In re Murch-
ison, or the judge/mayor in Tumey, I have no con-
flicting dual role in this matter. Unlike the judge in
Offutt, I have no personal involvement with nor
harbor any personal antipathy toward any party or
counsel herein.

Nor do the due process contentions of the Ap-
pellees and the Dissenting opinion find support in
other venues. Although federal judges arguably no
longer have a “duty to sit,” FN17 the federal recus-
al statute at 28 U.S.C. § 455(a) (1990) does refer-
ence “appearances of impropriety.” See Footnote
13, supra. Federal courts have consistently rejected
the contention that appearance-driven *297 con-
flicts, without more, raise due process implications.
As recently recognized by the Third Circuit, no de-
cision “has held or clearly established that an ap-
pearance of bias on the part of a judge, without
more, violates the Due Process Clause.” Johnson v.
Carroll, 369 F.3d 253, 262 (3d Cir.2004), cert.
denied, 544 U.S. 924, 125 S.Ct. 1639, 161 L.Ed.2d
483 (2005); accord Callahan v. Campbell, 427 F.3d
897, 928-29 (11th Cir.2005); Del Vecchio v. Illinois
Dept. of Corrections, 31 F.3d 1363, 1371-82 (7th
Cir.1994) (en banc ). In Johnson, the Third Circuit
concluded that, absent some other disqualifying
conflict, appearances alone do not implicate due
process considerations. In Del Vecchio, the Seventh
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Circuit similarly held that “bad appearances alone
do not require disqualification” pursuant to the due
process clause because “only a strong, direct in-
terest in the outcome of a case is sufficient to over-
come [the] presumption of [the judge's] evenhan-
dedness.” Del Vecchio, 31 F.3d at 1372-74. “[T]he
United States Supreme Court has never rested due
process on appearance.” Id. at 1372 n. 2. As pointed
out in a concurrence in Del Vecchio, disqualifica-
tion based upon appearance-based conflicts “is a
subject for statutes, codes of ethics, and common
law, rather than a constitutional command.” Id. at
1391 (J. Easterbrook, concurring).FN18

FN17. Although it has been asserted that
changes in 1974 to the federal recusal stat-
ute, 28 U.S.C. § 455 (1990), were designed
to eliminate a judge's “duty to sit” (See
Baker v. City of Detroit, 458 F.Supp. 374
(E.D.Mich.1978), federal judges continue
to have a duty not to disqualify themselves
without a reasonable basis.) See, e.g., Hall
v. Small Business Admin., 695 F.2d 175
(5th Cir.1983).

FN18. The “apparent conflict” standard ad-
vanced by the Appellees and the Dissent-
ing opinion would also lead to the rather
bizarre situation in which a judge with an
actual bias or interest in the outcome of a
case would nevertheless sit in the case,
while a judge with absolutely no bias, pre-
judice or interest in the outcome of a case
could be forced off of the case by the ma-
nipulation of appearances outside of the
judge's control. For example, if a judge de-
velops an actual animosity toward a litig-
ant or to counsel during a case, recusal is
not required. Liteky v. United States, 510
U.S. 540, 550-51, 114 S.Ct. 1147, 1155,
127 L.Ed.2d 474 (1994). Therefore, under
the standard set forth by the Dissenting
opinion, a judge without any bias whatso-
ever could be disqualified so long as it
could be claimed that there was an

“apparent conflict”, but a judge who had
an actual bias could remain on a case so
long as that bias developed during the pen-
dency of the case. The same scenario is
presented by the Rule of Necessity, in
which justices with actual interests in the
outcome of a case may nevertheless be re-
quired to hear the case. See (Syl. pt. 7),
State ex rel. Brown v. Dietrick, 191 W.Va.
169, 444 S.E.2d 47 (1994)(“The rule of ne-
cessity is an exception to the disqualifica-
tion of a judge. It allows a judge who is
otherwise disqualified to handle the case to
preside if there is no provision that allows
another judge to hear the matter.”) Such
inconsistencies highlight the fundamental
flaws of the “apparent conflict” standard
posed by the Dissenting opinion.

Furthermore, the only limitation to re-
cusal motions based upon an appearance
standard would be the imagination of a
party. Would judges who are former le-
gislators be subject to disqualification
motions when reviewing legislation
passed while they were members of the
legislature? Would judges who are
church members be subject to disquali-
fication in cases involving issues such as
abortion or “church and state”? Would
former prosecutors be subject to disqual-
ification in criminal cases because they
were “law and order” prosecutors?

C. West Virginia Has Chosen to Select Judges in
Partisan Elections

Historically, West Virginia has exercised its
prerogative to regulate its judiciary and to elect
judges and justices in partisan judicial elections
through the enactment of constitutional and legis-
lative standards, as well as by the Supreme Court of
Appeals' adoption of ethical rules, that weigh and
accommodate the competing interests at stake.FN19

*298 Incumbent in any state system which selects
its judicial officers through the electoral process,
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particularly through partisan elections, are potential
problems. In spite of such potential problems, the
citizens of West Virginia, like the citizens of many
other states,FN20 have decided that all state judi-
cial offices must be subject to the electoral process.
See W. Va. Const. art. VIII, § 2 (Supreme Court
Justices must be elected by voters); W. Va. Const.
art. VIII, § 5 (circuit court judges must be elected
by voters); W. Va. Const. art. VIII, § 10 (magistrate
court magistrates must be elected by voters); W.
Va. Const. art. VIII, § 16 (family court judges must
be elected by voters). Insofar as all state judicial of-
fices are filled through the electoral process, every
judicial officer in this state is subject to having to
decide the merits of a case that involves a party or
attorney who contributed to or supported, or, con-
versely, opposed his or her campaign for office.
This now includes those who contribute to or sup-
port so-called Independent Expenditure Groups
who engage in political campaigns completely inde-
pendent of candidates of office.

FN19. See Footnote 3, supra. See also
Matter of Starcher, 193 W.Va. 470, 475,
457 S.E.2d 147, 152 (1995) (reprimand of
judge for violation of judicial ethics re-
garding improper ex parte communications
with party during trial), wherein then-
Chief Justice Neely, in dissent, stated, “In
this State, judges get to be judges because
they are political leaders ...” Matter of
Starcher, 193 W.Va. at 475, 457 S.E.2d at
152 (Neely, C.J., dissenting). While there
may be disagreement within this State on
the proper method for selection of its judi-
cial officers, especially on whether elec-
tions should be partisan, it is, I believe, a
decision for the people of this State to
make. I must disagree, however, with those
who believe that politics and partisanship,
particularly during an election cycle, have
any place in this Court or anywhere in
West Virginia's judicial system. See contra
State ex rel. Rist v. Underwood, infra, 206
W.Va. 258, 282, 524 S.E.2d 179, 203

(Starcher, C.J., concurring, at Appendix A,
n. 8: “[J]udges make policy as a matter of
choice as well as function, for most know
that sweeping issues are involved and they
act upon their personal values in resolving
those issues.”) See also State ex rel. Car-
enbauer v. Hechler, infra, 208 W.Va. 584,
609, 542 S.E.2d 405, 430 (Starcher, J., dis-
senting: “It is utterly absurd to suggest that
judges just ‘apply the law,’ and do not
make decisions that are influenced by their
philosophies-or their ‘prejudices'-the un-
fortunate term that the majority chooses to
use.”). In a system wherein judicial of-
ficers believe it appropriate to harbor polit-
ical biases and prejudices and to bring
those “personal values” to bear in the de-
termination of cases, one might question
whether public pronouncements by such
judicial officers are politically-driven and
are designed not to serve the rule of law
but rather to affect the outcome of litiga-
tion or an election thereby elevating
“apparent-or political-justice” over actual
justice. The long-term negative impact on
the public's perception of the judiciary
caused by judicial officers who use their
offices to serve political ends or who
pander to partisan prejudices is deeply
troubling. See IV. A. “The Measure of
Fairness: Actual Justice ” herein.

FN20. See generally Adair v. State, De-
partment of Education, 474 Mich. 1027,
709 N.W.2d 567 (2006).

West Virginia has a compelling and permissible in-
terest in regulating its elections, the political activ-
ities of its judicial officeholders and candidates,
and the manner in which its judicial offices are
filled. State ex rel. Carenbauer v. Hechler, 208
W.Va. 584, 599, 542 S.E.2d 405, 420 (2000). In
fashioning its rules regarding judicial campaigns,
West Virginia's legislature and this Court have bal-
anced the necessary contributions and mechanisms
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for support which are involved in all public elec-
tions with the need to protect the system through
rules of conduct to guard against improprieties in
the election process. See Carenbauer, supra.

For example, Canon 5 of the West Virginia Code of
Judicial Conduct establishes specific limitations on
a judge's or judicial candidate's political activity.
Included in these limitations is a specific limitation
which prohibits a judge or judicial candidate from
personally soliciting or accepting campaign contri-
butions. Canon 5C(2), W. Va.Code of Judicial Con-
duct. A similar limitation is placed on judges and
judicial candidates seeking publicly stated endorse-
ments. Id. Judges and judicial candidates may in-
stead use committees within their campaigns, inde-
pendent from personal knowledge or involvement
of the judge or judicial candidate, to solicit cam-
paign contributions and endorsements.FN21 Id. See
In re Tennant, 205 W.Va. 92, 516 S.E.2d 496
(1999) (judicial candidate admonished for person-
ally soliciting campaign contributions); Matter of
Starcher, 202 W.Va. 55, 501 S.E.2d 772 (1998)
(admonishment of judge seeking election to Su-
preme Court of Appeals for personally soliciting
publicly stated support); In re: Hill, 190 W.Va.
165, 437 S.E.2d 738 (1993) (political endorsement
of another judicial candidate by judge running for
reelection not prohibited under Canon 7A(1)(b) of
former-Judicial Code of Ethics (conduct now pro-
scribed by Canon 5A(1)(b) of the current-Code of
Judicial Conduct, effective January 1, 1993)).

FN21. A “Finance Committee” was used
by all of the Supreme Court judicial can-
didates for the 2004 election. There were
no allegations of any ethical issues related
to the funding of any of such candidates'
campaigns. Campaign finance reports from
the 2004 Supreme Court election may be
viewed at the website of the West Virginia
Secretary of State. See http:// www. wvsos.
com.

West Virginia has adopted other limitations on judi-
cial elections. For example, in Carenbauer, this

Court ruled that a sitting justice is ineligible to run
for a different seat on the Supreme Court prior to
the expiration of his or her term. Carenbauer, 208
W.Va. at 598-600, 542 S.E.2d at 419-21. In Caren-
bauer, former-Justice Warren McGraw, who *299
had been elected in 1998 to complete the remaining
half of his judicial office's term, sought to run again
in 2000 for another seat on the Court with a full
twelve-year term. In ruling former-Justice McGraw
ineligible to run for a separate seat on the same
court on which he was already sitting, this Court
concluded that the State had a compelling and per-
missible interest in regulating political activities in
judicial offices. Id. See also Matter of Codispoti,
190 W.Va. 369, 438 S.E.2d 549 (1993) (public cen-
sure of judicial officer for violating Judicial Code
of Ethics related to misleading campaign advertise-
ments).

In State ex rel. Rist v. Underwood, 206 W.Va. 258,
524 S.E.2d 179 (1999), this Court considered a
challenge to the Governor's appointment of the
then-current Speaker of the House of Delegates as a
Justice on this Court pursuant to the Governor's ap-
pointment powers for vacancies on this Court. See
W. Va. Const. art. VIII, § 7. This Court ruled that,
under the Emoluments Clause of the West Virginia
Constitution, the appointment was prohibited
where, during the Speaker's current term of office,
the Legislature had enacted a pay increase with re-
spect to such judicial office. W. Va. Const. art. VI §
15.

West Virginia has enacted other rules applicable to
judicial races.FN22 For example, committees for
candidates for the office of Justice of the Supreme
Court of Appeals must file periodic verified finan-
cial statements detailing campaign contributions
and expenditures with the Secretary of State. W.
Va.Code § 3-8-5 (2007). West Virginia limits the
contribution which an individual may give to a
campaign to $1000 per election cycle. W. Va.Code
§ 3-8-12(f) (2005). Campaign contributors who
contribute $250 or more must be identified by more
detailed information, including address and busi-
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ness affiliation. W. Va.Code § 3-8-5a(a)(3) (2007).
West Virginia, thus, achieves a measure of trans-
parency in campaign funding in judicial races. An-
onymous contributions are prohibited. W. Va.Code
§ 3-8-5a(I) (2007). Furthermore, corporations are
prohibited from contributing to a candidate's cam-
paign. W. Va.Code § 3-8-8(a) (2006). So-called In-
dependent Expenditure Groups (or Section 527
Groups) are also subject to regulation, including re-
gistration requirements. W. Va.Code § 3-8-12(g)
(2005).FN23

FN22. Candidates for the office of judge of
the circuit court must have at least five
years of active practice within the State.
W. Va. Const. art. VIII, § 7; State ex rel.
Haught v. Donnahoe, 174 W.Va. 27, 321
S.E.2d 677 (1984). Candidates for the of-
fice of justice of the Supreme Court of Ap-
peals must have at least ten years of active
practice within the State. Id.

FN23. See Rist, 206 W.Va. at 285, 524
S.E.2d at 206 (J. Starcher, concurring:
“West Virginians are ahead of the curve in
judicial campaign finance regulation....
[C]ampaign finance committees insulate
judicial candidates from fundraising.”)

D. The 2004 West Virginia Supreme Court of
Appeals Election

The Appellees and the dissenters take the position
that, notwithstanding a judge's duty to hear cases in
West Virginia and the lack of any actual disqualify-
ing basis, due process compels my disqualification
because of “appearances” they contend exist from
my election some four years ago. Specifically, the
Appellees and the dissenters contend the following:
(I) in 2004, a political Independent Expenditure
Group (or “527” Group) called And for the Sake of
the Kids (“ASK”) independently campaigned
against former-Justice McGraw, in part with contri-
butions made to it by Mr. Blankenship; (ii) I won
election; and (iii) this case involves Mr. Blanken-

ship's employer, Appellant Massey. While this self-
serving and oversimplified account of the 2004
election may advance an “apparent conflict” stand-
ard, its omission of material facts of what actually
occurred in 2004 is disturbing.

The Appellees fail to consider the following: (I) the
decision herein was issued over three years after
my election FN24; (ii) in West Virginia, elected
judges have a duty to hear cases unless disqualifica-
tion is required FN25 ; *300 (iii) I neither have, nor
at any time have ever had, any direct, personal, sub-
stantial or pecuniary interest, real or otherwise, in
the outcome of this case; (iv) my campaign was
completely independent of any independent ex-
penditure group or individual, such as ASK FN26;
(v) the outcome of the 2004 election was due
primarily to my campaign's message of fairness,
stability and predictability in decision-making, the
importance of the rule of law to courts, and the
need for judges to exercise civility, integrity and
personal professionalism FN27; (vi) the campaign
of my opponent, former-Justice McGraw, was dev-
astated by a speech which he gave at Racine, West
Virginia, on Labor Day, and by the effective pub-
lication of this speech to the people of West Virgin-
ia by the Benjamin campaign FN28; (vii) no im-
proper act or conduct, and no appearance of an im-
proper act or conduct with respect to this case, or
any other case, has occurred on my part; (viii) noth-
ing in my history as a jurist (including a number of
cases involving Massey and/or its subsidiaries) re-
veals any bias or prejudice for or against any of the
parties in this case; FN29 (ix) no attorneys, other
than the counsel in this case,FN30 have ever sought
my recusal in a matter involving Massey-including
the current administration and West Virginia's At-
torney General FN31 ; and (x) former-Justice Mc-
Graw was, and had been for several decades, a col-
orful and controversial politician FN32 *301 in
West Virginia and had an extremely contentious
Democratic primary race in 2004 where significant
electoral support went to his opponent, Circuit
Judge Jim Rowe.FN33 The law simply does not
support the Appellees' position. As such, the dis-
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qualification issue herein gives the appearance of
being a diversion away from the solid basis for the
majority's opinion herein.

FN24. Massey sought appeal of this case
on October 24, 2006, nearly two years
after my election. On March 15, 2007, this
Court deferred consideration of Massey's
petition seeking appeal. The said appeal
was unanimously granted by the Court on
April 5, 2007.

FN25. W. Va.Code of Judicial Conduct,
Canons 3A, 3B(1). This “duty to hear” is
also referred to as a “duty to sit.”

FN26. Appellees merely presume the pos-
itive effectiveness of ASK and omit con-
sideration of ASK's campaign against At-
torney General Darrell McGraw's race in
2004-which apparently came from the
same budget. They give no consideration
to the negative reaction which ASK may
have had on many voters. Because they are
independent, groups such as ASK and
Consumers for Justice can both help and
hurt candidates.

FN27. Additional significant material
factors regarding the 2004 Supreme Court
race were omitted from the Appellees' mo-
tions seeking my disqualification. For ex-
ample, regarding the respective candidates'
qualifications for office, see West Virginia
State Bar Survey, http:// www. wvbar. org/
barinfo/ announce/ 04 Jud Qual Poll. htm.
Furthermore, challenger Benjamin was en-
dorsed over former-Justice McGraw by
every major daily newspaper in West Vir-
ginia which did an endorsement in the
race, except one newspaper. Former-
Justice McGraw's refusal to debate was
also a significant factor in his defeat.

FN28. In this speech, former-Justice Mc-
Graw made a number of controversial

claims which became a matter of statewide
discussion in the media, on the internet,
and elsewhere. See Footnotes 35 and 38,
infra.

FN29. The Dissenting opinion would con-
tend that due process considerations apply
here, a case in which I voted for Massey's
position, but strangely the Dissenting opin-
ion makes no mention of its application in
the other significant Massey cases wherein
I voted against Massey's position. Indeed,
the instant case may represent the only de-
cision in which I have voted in favor of
Appellant Massey's position and certainly
does not represent the highest dollar value
at issue for a case involving Massey. See
U.S. Steel Mining Co., LLC v. Helton, 219
W.Va. 1, 631 S.E.2d 559 (2005); Helton v.
Reed, 219 W.Va. 557, 638 S.E.2d 160
(2006); Massey Energy v. Wheeling-Pitts-
burgh Steel Corp., No. 080182 (05/22/08).
See also Conflict, Charleston Gazette,
02/26/08 (“Four times since 2005, [Justice
Benjamin] has voted against Massey's in-
terest in cases.”)

FN30. Since I have been a Justice on this
Court, the attorneys involved in this case
are the only counsel who have sought my
recusal in a Massey matter (noting that
counsel for Appellee Harmon Mining is
also counsel of record in Wheeling-Pitts-
burgh Steel Corp., see Footnote 29 above,
and, with local counsel, also moved for my
disqualification therein on same grounds as
set forth herein.)

FN31. Although the same facts upon which
the Appellees seek my disqualification in
this case have been present at all times
since my election, the State of West Vir-
ginia, by the Attorney General, Hon. Dar-
rell McGraw, has never sought my disqual-
ification. See, e.g., Helton v. Reed, supra
or U.S. Steel Min. Co., LLC v. Helton,
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supra. Attorney General McGraw is a
former member of this Court and is the
brother of former-Justice Warren McGraw.
Furthermore, the Department of Environ-
mental Protection of the State of West Vir-
ginia has also declined to seek my disqual-
ification in potential appellate environ-
mental litigation involving Massey. Ac-
cording to a 11/03/2005 article by Ken
Ward, Jr., in The Charleston Gazette, one
year after my election, state regulators saw
“no reason” to ask me to recuse myself.
According to Perry McDaniel, chief of the
Department of Environmental Protection's
Office of Legal Services, DEP Secretary
Stephanie Timmermeyer told him that she
“would not have entertained” the idea of
seeking my disqualification. Mr. McDaniel
stated, “There are clearly no grounds ... for
us to ask a Supreme Court justice elected
by the people to step down in this matter.”
Such conclusions, as well as a jurist's actu-
al record of decisions and behavior in of-
fice, are arguably material to a
“perception” argument regarding recusal.

FN32. “[McGraw] is one of the most po-
larizing figures in West Virginia politics
today.” Hoppy Kercheval, Hoppy's Com-
mentary for Tuesday, MetroNews, April
20, 2004.

FN33. This primary race was controver-
sial. See Footnote 47, infra. “According to
media reports published just after the May
11 primary election, [Independent Ex-
penditure Group] Consumers for Justice
was identified as having ‘attacked’ Green-
brier County Circuit Judge Jim Rowe, who
was seeking to unseat incumbent ... Justice
Warren McGraw.” Juliet Terry, Political
Groups' Donations Questioned-Consumer
Attorneys Group Gave More than $500,
000 to state 527 Organization, The State
Journal, 09/03/04. See also Footnote 41,

infra. Former-Justice McGraw defeated
Circuit Judge Jim Rowe in the Democrat
primary by a margin of 147,030 (56.7%) to
112,199 (43.3%). See West Virginia Sec-
retary of State, http:// www. wvsos. com/
elections/his-
tory/res-
ults/04#mocrat_statewideöffices.pdf. Im-
mediately after the primary, Forest J. Bow-
man, professor emeritus of the West Vir-
ginia School of Law, stated, “Benjamin
does have a shot against McGraw because
he stands to capture much of the ‘Rowe
vote.’ “ Juliet Terry, McGraw Looks to
November; Benjamin Faces Uphill Battle,
The State Journal, 05/14/04. This senti-
ment was echoed by Steve Roberts, presid-
ent of the West Virginia Chamber of Com-
merce, “The latest numbers indicate about
110, 000 Democrats said ‘no thank you’ to
McGraw. That sends a very strong mes-
sage that they are dissatisfied with the dir-
ection the McGraw court has taken.” Id.
According to one political commentator, if
the general election were held immediately
after the primary, “Benjamin could already
expect to have about 40 percent of the
vote.” Chris Stirewalt, Surprises are hard
to come by, Charleston Daily Mail, June 8,
2004.

Under the rules of this Court, the determination of
whether a Justice should recuse him/herself from a
case is left to the discretion of the individual
Justice.FN34 Of course, this discretion is tempered
by the decision in Aetna, which held that “ ‘it cer-
tainly violates the Fourteenth Amendment ... to
subject [a person's] liberty or property to the judg-
ment of a court the judge of which has a direct, per-
sonal, substantial, pecuniary interest in reaching a
conclusion against him in his case.’ ” Aetna, 475
U.S. at 821-22, 106 S.Ct. at 1585 (quoting Tumey,
273 U.S. at 523, 47 S.Ct. at 441). Although I de-
clined to recuse myself from this case, this Court
did not invoke its authority under Aetna to remove
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me from the case. Simply put, I do not have, nor
was there any evidence to show that I had a “direct,
personal, substantial, pecuniary interest” in this
case.

FN34. See Rule 29 of the West Virginia
Rules of Appellate Procedure.

1. The Speech at Racine, West Virginia

During the 2004 general election, I ran as the Re-
publican nominee for a seat on this Court. My in-
cumbent opponent, former-Justice Warren Mc-
Graw, was the Democratic nominee. In the election,
I received 382,036 votes (or 53.3%) and former-
Justice McGraw received 334,301 votes (or 46.7%).
See, West Virginia Secretary of State, http:// www.
wvsos. com/ elections/his-
tory/results/allgeneral04.pdf.

Contrary to some who seek to minimize or dismiss
it, the pivotal moment of the 2004 campaign was a
Labor Day speech delivered by former-Justice Mc-
Graw at Racine, West Virginia. During that speech,
Justice McGraw spoke in a screaming and unflatter-
ing manner.FN35 Excerpts from the Racine speech
were extensively aired as campaign advertisements
by the Benjamin campaign *302 throughout the
State.FN36 In the relevant text of the speech,
Justice McGraw was screaming that people were
following him “looking for ugly.” FN37 The Mc-
Graw speech at Racine soon became the subject of
much conversation around West Virginia.FN38 In
the final analysis, former-Justice McGraw simply
could not defend himself against his own words.
FN39

FN35. In this speech, former-Justice Mc-
Graw said, among other things: “My op-
ponents want to portray the people of my
party as if we are evil people. They want to
tell you that the issue of abortion is one
which is promoted by the Democrats. I say
to you that's false! They want to tell you
that members of my party have opposed

school prayer. False! Not so! It's the Re-
publican Party! The members of the Re-
publican Party on the United States Su-
preme Court, and President of the United
States, who gave you those issues when
they control the Court and the people over
in Washington. Not the Democrats. And
just this year, not more than six months
ago, the United States Supreme Court ap-
proved gay marriage! Not Democrats! And
you people ought to know that! And the
Republicans ought to know that!” The en-
tire Racine speech by former-Justice Mc-
Graw is available on the internet. See ht-
tp:// hillary. repeatable. com/ watch- video/
TQ6nQaE2FM8/WVCALA/warren-mcgra
ws-rant-in-racine.html

FN36. The Benjamin campaign's advertise-
ment may be heard at http:// easylink. ovs-
media. com /onlinevid-
eoservice/
aapc/2005/ovs51-RacineRant.wax.

FN37. An analysis of the 2004 campaign is
available at Hon. Brent Benjamin, Speech
at the Annenberg Public Policy Center
Symposium: Judicial Advertising, National
Press Club, 05/25/07 (pp. 41-51). See ht-
tp:// www. annenber gpublicpolicycen-
ter.org/NewsDetails.aspx?myId=219.

FN38. Shortly after political advertise-
ments focusing on former-Justice Mc-
Graw's Racine speech was aired, the fol-
lowing observations of the speech were
given by a statewide radio host and politic-
al commentator:

... Last week, Supreme Court Justice
Warren McGraw gave a campaign
speech at the annual Labor Day picnic in
Boone County that has given his oppon-
ents ammunition. Gant and Dean gave
their opponents short sound bites; Mc-
Graw gave his opponents a whole
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speech. McGraw sounded as though he
was coming unhinged as he ranted about
his opponents following him around to
take pictures of him to make him look
ugly. He charged, erroneously, the “U.S.
Supreme Court had approved gay mar-
riage.”

A political consultant I talked with,
known to be supportive of McGraw, told
me the tirade by McGraw was “deeply
disturbing.” The consultant said the
speech was “way over the top.”

In fact, it was.... McGraw's rants sound
deranged, not passionate. His normally
populist tone has been replaced by an
angry tirade.

... Yesterday when I talked about the
speech on “Talkline” and played the
GOP commercial, the phone lines were
jammed with callers, mostly agreeing
McGraw sounded on the verge of losing
his mind.

Hoppy Kercheval, Warren McGraw Un-
hinged, MetroNews Talkline, September
15, 2004, http://w
ww.freerepublic.com/focus/f-news/1263
046/posts. See also Matt Bieniek, Com-
mentary: Paranoid Politics, The Mar-
tinsburg Journal, September 27, 2004
(“[McGraw] said that the United States
Supreme Court (which he pointed out is
dominated by Republicans) had ap-
proved gay marriage. A complete false-
hood coming from a man who obviously
knew better [sic].... But then when Mc-
Graw is given an opportunity to speak to
the public and debate his opponent, he
doesn't take advantage of it.”)

FN39. Prior to the speech at Racine,
former-Justice McGraw declined an invita-
tion to a debate sponsored by the League

of Women Voters. Shortly after the speech,
a spokesman for former-Justice McGraw
defended the remarks at Racine: “[T]hey
don't understand that that's just the south-
ern way of campaigning.... Criticizing him
for the way he talks is pure Yankeeism.
He's not insane or losing his mind. That's
just campaigning, southern-style.” Juliet
Terry, Benjamin Camp Says McGraw De-
feat Possible, The State Journal, 09/24/04.

Former-Justice McGraw, himself, has
acknowledged the impact which his
speech at Racine had on his campaign.
During the primary, Justice McGraw was
involved in an automobile accident. Sub-
sequent to his defeat, Justice McGraw
filed a personal injury lawsuit against
the other driver in which he claimed that
this accident caused him to act as he did
at Racine four months later:

Due to the defendants' negligence in
causing the automobile accident and
severely injuring the plaintiff, plaintiff
was portrayed in an extremely negative
light due to the footage [from] the polit-
ical rally filmed after the accident. Due
in part to defendants' actions, Mr. Mc-
Graw lost the election, whereby [sic]
losing his job and his yearly salary for
the 12-year term.

Chris Dickerson, Former Supreme Court
Justice McGraw Suing Active Member of
Navy, West Virginia Record, September
6, 2006.

2. Section 527 Independent Expenditure Groups

The primary thrust of the Appellees' argument is
not that I should be disqualified because a party or
attorney to the instant case directly contributed to
my campaign. The Appellees' argument is that I
should be disqualified because, without my know-
ledge, direction or control, an independent nonparty
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organization, ASK, received contributions from
people or groups that included an employee of a
party in this case, and ASK independently used its
contributions to wage a campaign against my op-
ponent four years ago. FN40 If the Appellees' argu-
ment became *303 the law, every judicial officer in
this state would be disqualified from any and every
case in which an independent nonparty organization
over which the judicial officer had no control re-
ceived contributions from individuals or groups
which included a person or entity affiliated with a
party or an attorney in the case, when the independ-
ent nonparty organization used its contributions to
wage a campaign against the judicial officer's elect-
oral opponent. Conversely, such a standard would
likely require a judge also to recuse himself or her-
self when an independent expenditure group oper-
ated against the judge or supported the judge's op-
ponent. Our judicial system would break down un-
der such a standard for disqualification.

FN40. The Appellees focus upon the
amount of the contributions that Mr.
Blankenship made to ASK. All such con-
tributions and expenditures were com-
pletely independent of the Benjamin cam-
paign, were lawful, were limited to the ju-
dicial election, and were apparently fully
reported. Assuming, for the sake of argu-
ment, that the amount of a contribution
given to a Section 527 political organiza-
tion is to be the yardstick for per se dis-
qualification, what amount should act as
the minimum necessary for disqualifica-
tion? Should that amount be $1 million
dollars, $500 thousand dollars, $100 thou-
sand dollars, $50 thousand dollars, $10
thousand dollars, or $1 thousand dollars?
Further, should any purported minimum
amount be the same for both Supreme
Court Justices, who must run a state-wide
campaign, and other state judicial officers,
who only have to run in a few counties at
most? Finally, if such a minimum amount
is to be established, who should set this

minimum amount, the judiciary or the le-
gislature? In addition, should any such
contribution require disqualification
forever? Or for only a certain period? Or
for only those cases actually pending be-
fore the Supreme Court of Appeals at the
time of the contribution? Or for only those
cases pending somewhere in the West Vir-
ginia judicial system at the time of the con-
tribution? Or for those cases which might
be contemplated to be filed somewhere in
the West Virginia judicial system at the
time of the contribution?

Two primary “Section 527” Independent Expendit-
ure Groups operated during the 2004 Supreme
Court election. The first, Consumers for Justice,
stridently opposed my candidacy.FN41 Five weeks
after Consumers for Justice filed its first campaign
finance report, IRS documents indicate that ASK
was founded on August 20, 2004, as a Section 527
independent political organization by Carl Hubbard
and Dr. Daniel J. McGraw. See 26 U.S.C.A. § 527
(Supp.2008). The United States Supreme Court has
made the following observations regarding Section
527 political organizations:

FN41. The first Section 527 independent
expenditure group formed during the 2004
Supreme Court race was a group which
called itself, Consumers for Justice. Al-
though it later turned out that Consumers
for Justice was created as early as April 1,
2004, and began collecting and spending
funds as early as April 13, 2004 (a few
weeks before the end of the primary elec-
tion), Consumers for Justice did not file its
required paperwork notifying the IRS of its
tax-exempt 527 status until June 30, 2004.
Juliet Terry, 527 Groups to Play By New
Rules, The State Journal, 02/03/06. IRS
rules require a 527 group to generally file
its paperwork within 24 hours of being es-
tablished. Id. According to a campaign fin-
ance report dated July 12, 2004, corporate
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contributions were the largest source of
contributions to Consumers for Justice. Ju-
liet Terry, Political Groups' Donations
Questioned-Consumer Attorneys Group
Gave More Than $500, 000 to state 527
Organization, The State Journal, supra.
Five weeks after this filing, by Consumers
for Justice, ASK established itself as a 527
group on August 20, 2004. Juliet Terry,
527 Groups to Play by New Rules, The
State Journal, supra. Consumers for Justice
raised and spent approximately $2 million
in the 2004 campaign against opponents of
former-Justice McGraw. See http:// forms.
irs. gov/ political Orgs Search/ search/
gotoSearchDrill-
Down.action?pacId='22659' & criteria-
Name=' West+Virginia+ Con-
sumers+for+Justice'.

Section 527 political organizations are, unlike §
501(c) groups, organized for the express purpose
of engaging in partisan political activity. They in-
clude any party, committee, association, fund, or
other organization (whether or not incorporated)
organized and operated primarily for the purpose
of directly or indirectly accepting contributions
or making expenditures for the purpose of influ-
encing or attempting to influence the selection,
nomination, election, or appointment of any indi-
vidual to any Federal, State, or local public of-
fice.
McConnell v. Federal Election Comm'n, 540 U.S.
93, 174 n. 67, 124 S.Ct. 619, 678 n. 67, 157
L.Ed.2d 491 (2003) (internal quotations and cita-
tion omitted). A Section 527 “political organiza-
tion need not declare contributions, dues, or fund-
raising proceeds as income if the organization
uses this money for the influencing or attempting
to influence the selection, nomination or appoint-
ment of any individual to any Federal, State or
local public office.” Mobile Republican Assembly
v. United States, 353 F.3d 1357, 1359 (11th
Cir.2003) (internal quotations and citation omit-
ted).

According to documents filed by ASK with the
IRS, during the period from August 20, 2004, to
December 31, 2004, ASK received *304 contribu-
tions that totaled $3,623,500.FN42 Public records
show that out of the total contributions received by
ASK, Mr. Blankenship personally contributed
$2,460,500. The remaining contributions, totaling
$1,163,000, were given by other individuals and or-
ganizations. According to ASK founder, Dr. Dan
McGraw, “We are transparent about who we are
and who we receive money from.... We are allow-
ing Warren McGraw's record to come under scru-
tiny.” Juliet Terry, Attack Ads Dominate Court
Race, The State Journal, 10/22/04.

FN42. This information is available to the
public through the website of the Internal
Revenue Service. See http:// forms. irs.
gov/ political Orgs Search/ search/ goto
Search Drill Down. action?pacId='22903'
& criteriaName='
And+For+The+Sake+Of+The+Kids.'

ASK spent an unknown amount of its contributions
during the general election period “running ads as-
sailing [Justice] McGraw's vote in a 3-2 court edict
that reinstated probation for convicted child rapist
Tony Dean Arbaugh.” Mannix Porterfield, For the
Sake of Kids gets $2.5 Million, Register-Herald,
October 15, 2004.FN43 In Arbaugh, the Court's
majority opinion indicated that defendant would be
allowed to work as a janitor in a local Catholic
school, but after school officials learned of the de-
fendant's sexual assault record, he was prevented
from working at the school. See State v. Arbaugh,
215 W.Va. 132, 595 S.E.2d 289 (2004).FN44

FN43. Reproduced at http:// www. wvcag.
org/ news/ fair_ use/ 2004/ 10_ 15. htm.

FN44. Although the Arbaugh case had an
impact, the speech at Racine had a more
fundamental impact on the general elec-
tion. The Arbaugh decision was used dur-
ing the Democratic Primary by those op-
posed to former-Justice McGraw's elec-
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tion, but former-Justice McGraw neverthe-
less defeated his opponent, Circuit Judge
Jim Rowe, in the Democratic Primary.

As a result of ASK's efforts to defeat Justice Mc-
Graw FN45, and because of Mr. Blankenship's con-
tributions to ASK, the Appellees contend that these
indirect and independent acts constitute grounds for
my recusal from the instant case. I disagreed with
the Appellees' motions seeking to have me recuse
myself because I had no role and no control in any-
thing that ASK did during the campaign; nor did I
have any role in causing Mr. Blankenship or any-
one else to contribute to ASK or otherwise do or
not do anything in the 2004 Supreme Court elec-
tion. The federal statute under which ASK operated
expressly permitted it to obtain donations that could
be used to attempt to defeat anyone running for a
local, state, or federal office. See McConnell v.
Federal Election Comm'n, 540 U.S. at 174 n. 67,
124 S.Ct. at 678 n. 67, 157 L.Ed.2d 491. The fact
that ASK invoked its federal right to take a position
against Justice McGraw is not a valid evidentiary
basis upon which to establish that I could not fairly
and impartially decide the merits of the instant
case.

FN45. In failing to understand the funda-
mental role which the speech at Racine had
in former-Justice McGraw's defeat, Ap-
pellees simply presume the absolute effect-
iveness of ASK's campaign.

E. Lawful Campaign Contributions by Party or
Attorney Not Sufficient to Disqualify Judicial

Officer from Case

In this case neither ASK nor Mr. Blankenship are
parties. Even if they were, the mere fact that they
contributed money to defeat Justice McGraw is an
insufficient reason alone to disqualify me, much
less to require disqualification on a constitutional
basis. On this point, the law is clear.

“[C]ampaign contributions by parties with cases

pending before the judicial candidate or by attor-
neys who regularly practice before them is not so
irregular or ‘extreme’ as to violate the Due Process
Clause of the Fourteenth Amendment.” Public Cit-
izen, Inc. v. Bomer, 115 F.Supp.2d 743, 746
(W.D.Tex.2000).FN46 This is to say that “a judge
is not *305 required to disqualify himself or herself
based solely on an allegation that a litigant or coun-
sel for a litigant has made a legal campaign contri-
bution to the political campaign of the trial judge.”
Bissell v. Baumgardner, 236 S.W.3d 24, 29
(Ky.Ct.App.2007) (citation omitted). See also
Cherradi v. Andrews, 669 So.2d 326, 327
(Fla.Ct.App.1996) (“Judges are not required to dis-
qualify themselves solely upon an allegation that an
attorney for a party had made a campaign contribu-
tion to the judge's political campaign.”); City of Las
Vegas Downtown Redevelopment Agency v. Eighth
Judicial Dist. Court ex rel. County of Clark, 116
Nev. 640, 644-45, 5 P.3d 1059, 1062 (2000) (“In
the context of campaign contributions, we have re-
cognized that a contribution to a presiding judge by
a party or an attorney does not ordinarily constitute
grounds for disqualification. Indeed, we commen-
ted that such a rule would ‘severely and intolerably’
obstruct the conduct of judicial business in a state
like Nevada where judicial officers must run for
election and consequently seek campaign contribu-
tions.”); In re Disqualification of Burnside, 113
Ohio St.3d 1211, 1212-13, 863 N.E.2d 617, 619
(2006) (“[E]lected judges are generally not required
to recuse themselves from cases in which a party is
represented by an attorney who has contributed to
or has raised money for the judge's election cam-
paign.”); Aguilar v. Anderson, 855 S.W.2d 799, 802
(Tex.App.1993) (“If a judge cannot sit on a case in
which a contributing lawyer is involved as counsel,
judges who have been elected would have to recuse
themselves in perhaps a majority of the cases filed
in their courts. Perhaps the next step would be to
require a judge to recuse himself in any case in
which one of the lawyers had refused to contribute
or, worse still, had contributed to that judge's op-
ponent.”)
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FN46. Courts considering disqualification
motions related to direct contributions to
the campaigns of judicial candidates have
consistently recognized that “... judges are
not required to disqualify themselves based
solely upon the allegation that an attorney
or litigant has made a campaign contribu-
tion to the political campaign of the judge
or the judge's spouse. As long as the cit-
izens ... require judges to face the elector-
ate, either through election or retention,
‘the resultant contributions to those cam-
paigns ... are necessary components of our
judicial system.’ ” Nathanson v. Korvick,
577 So.2d 943, 944 (Fla.1991) (quoting
MacKenzie v. Super Kids Bargain Store,
Inc., 565 So.2d 1332, 1335 (Fla.1990)).

The issue of lawful direct contributions to a judicial
candidate's campaign was exhaustively addressed in
Adair v. State, Department of Education, 474 Mich.
1027, 709 N.W.2d 567 (2006), as follows:

That a judge has at some time received a cam-
paign contribution from a party, an attorney for a
party, a law firm employing an attorney for a
party, or a group having common interests with a
party or an attorney, cannot reasonably require
his or her disqualification. For there is no justice
in Michigan in modern times who has not re-
ceived campaign contributions from such per-
sons. Nor is there a justice whose opponents have
not received campaign contributions from such
persons. And, increasingly, “opposition” cam-
paigns have arisen in which contributions are
specifically undertaken against particular
justices. It is simply impossible for the Supreme
Court, as well as most other courts in Michigan,
to function if a lawful campaign contribution can
constitute a basis for a judge's disqualification.
For if a contribution to a judicial candidate can
compel a judge's disqualification, then a contri-
bution to an opponent, or the funding of an op-
position campaign, must operate in a similar
fashion. If so, it would be a simple expedient for

a party or a lawyer to “mold” the court that will
hear his or her cases by tailoring contributions
and opposition contributions.

Even more fundamentally, however, “We, the
people, of the State of Michigan,” through the Con-
stitution, have created a system of judicial selection
in our state in which candidates are nominated by,
and elected through, a political process. It is a dif-
ferent system of judicial selection than that which
exists in other states and in the federal system, and
reasonable persons can debate the merits and de-
merits of this system. Each of us in different forums
has urged various reforms of this system. Nonethe-
less, the present system has been ordained by our
Constitution, and it defines the environment in
which those aspiring to judicial office must under-
take their efforts.

The premise of our system of judicial selection in
Michigan is that judges will periodically be held ac-
countable for their performance. There are no life-
time appointments to judicial positions, and there
are no unaccountable committees who determine
whether judges should be maintained in office.
Thus, the most notable strength of our system of ju-
dicial selection is that it requires candidates for ju-
dicial office to go out among the electorate and ex-
plain why they should be placed in office. This sys-
tem fosters *306 communication with the elector-
ate, speechmaking, debate, the search for support
and endorsements, campaign advertising, expres-
sions of judicial philosophy, and efforts to persuas-
ively explain why the election of one or the other
candidate ought to be preferred.

Such campaigns must be directed toward an elect-
orate.... In the case of Supreme Court justices, such
campaigns will typically involve the expenditure of
hundreds of thousands, or even millions, of dollars
on television, radio, newspaper, and other advert-
ising, with opposition campaigns expending similar
amounts. These expenditures are not funded magic-
ally, but are raised from among the electorate, and
from organizations that represent those among the
electorate.
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Indeed, given the premise of our system of judicial
selection that there should be periodic elections for
judicial office, it would seem that it is better that
campaigns be well-funded and informative, and that
candidates be afforded the fullest opportunity to ex-
plain their differing perspectives on the judicial
role, than that campaigns be poorly funded and res-
ult in candidates securing election on the basis of
little more than a popular surname.

There will simply be no end to the alleged
“appearance of impropriety” if every contribution
to a candidate, or every contribution to an opposing
candidate, or every independent opposition cam-
paign, is viewed as raising an ethical question con-
cerning a judge's participation in a case in which a
contributor or an opposition contributor is involved.
Again, while cogent arguments have been made in
favor of judicial selection reform, until such re-
forms are adopted by the people of Michigan, there
is little alternative to active judicial participation in
the electoral process and the concomitant need to
raise funds in order to effectively participate and
communicate in this process. If justices of the Su-
preme Court, in particular, were to recuse them-
selves on the basis of campaign contributions to
their or their opponents' campaigns, there would be
potential recusal motions in virtually every appeal
heard by this Court, there would be an increasing
number of recusal motions designed to effect essen-
tially political ends, and there would be a deepen-
ing paralysis on the part of the Court in carrying out
its essential responsibilities.
Adair, 474 Mich. at 1041-42, 709 N.W.2d at
579-81.

Direct contributions to a judicial candidate's cam-
paign are an insufficient basis, alone, to require dis-
qualification. Therefore, contributions by a third-
person to a completely independent campaign-with
no ties to the judicial candidate-do not rise to a due
process requirement of disqualification.

F. Conclusion

The integrity of judicial decisions is a direct exten-
sion of the integrity of the judicial role. The simple
invitation to guess about hidden motivations of
judges or colleagues on the bench caused by a se-
lective recounting of facts or by the trafficking of
innuendo and half-truths serves only to indulge sus-
picions and doubts concerning the integrity of elec-
ted officials. It serves only politics. It is drama. It is
a diversion.

In many cases, including this one, publicity adverse
to the judge or justice is a virtual certainty no mat-
ter what decision he or she makes. In such cases,
judges insufficiently attuned to their judicial re-
sponsibilities might readily welcome a baseless re-
quest for disqualification as an escape from a diffi-
cult case-particularly in a state which selects its
judges in partisan elections. The public is legitim-
ately entitled to more-they are entitled to judicial
integrity and courage. To surrender to such recusal
temptations would justly expose the judiciary to
public contempt. It is the obligation of officers of
the court system to ensure that professionalism, not
partisanship, guides their actions and that cases are
decided on the basis of the law, not in spite of it.

The determination of the composition of an appel-
late court panel by a standard merely of
“appearances” seems little more than an invitation
to subject West Virginia's justice system to the
vagaries of the day-a framework in which predict-
ability and stability yield to supposition, innuendo,
half-truths, and partisan manipulations. Actual
justice would be replaced by a justice borne of
political gimmickry such as push-polls and media
campaigns-all designed to replace judicial inde-
pendence*307 and integrity with something more to
the liking of individual litigants or others with ves-
ted interests in specific outcomes. The rule of law
would be replaced by the rule of expediency;
judges would be forced to practice a “defensive”
form of politically correct jurisprudence; and those
without money or standing would be at the mercy
of those with the power to manipulate and the will-
ingness to impugn judges not to their liking.
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It is perhaps an unfortunate aspect of timing that
the pendency of the rehearing of this appeal has co-
incided with the pendency of a rigorous political
campaign for two of five seats on this Court. Dur-
ing periods when change is possible in the philo-
sophical direction of the Court, the temptation by
pundits, members of the media, litigants, candid-
ates, special interest groups, or even members of
this Court to politicize this Court and its decision is
present. Although this Court has endured for 145
years, election cycles can be unsettling to the stabil-
ity and predictability of the rule of law. FN47 This
puts a heavy burden on the members of this Court
to act in the highest standard of judicial profession-
alism, to refrain from exacerbating tensions, to
avoid the highly emotional, to abstain from that
which is deeply divisive, and to work judicially and
judiciously.

FN47. Recent election cycles involving
seats on this Court have highlighted some
of the difficulties incumbent in a system
which incorporates partisanship or politics
in its selection method, particularly when
political rhetoric is generated from within
this Court during an election cycle in
which the Justice is not running. See gen-
erally Matter of Starcher, supra
(admonishment of judicial candidate for
Supreme Court of Appeals for personal so-
licitation of public support in violation of
Code of Judicial Conduct) during 1996
election cycle; State ex rel. Carenbauer v.
Hechler, 208 W.Va. at 600, 542 S.E.2d at
421 (Starcher, J., dissenting, n. 1: “As I
file this dissent, there are eerie parallels
between the majority's creation of a rule in
the instant case that deprives the voters of
West Virginia of their right to vote for a
candidate-and the decision by a 5-to-4 ma-
jority of the United States Supreme Court
to create a rule that prohibits the hand
count of machine-rejected ballots in the
Florida Presidential election, a procedure
that is clearly authorized by state law and

is as established and as American as apple
pie!”) during the 2000 election cycle;
Starcher Defends Behavior at Forum-
Candidate Debate Turns Into Argument at
State Bar Association Gathering, The State
Journal, March 25, 2004 (recounting
shouting outburst from the back of the
room by non-candidate Justice during 2004
Supreme Court candidate forum directed
against candidate Judge Jim Rowe before
members of the West Virginia Bar Associ-
ation and the Kanawha County Bar Associ-
ation, and also separate confrontation
between same sitting Justice and candidate
Judge Rowe in public mall. “ ‘I've got to
admit. It kind of threw me a little. Starch-
er's back there screaming, so what do you
do? You move on,’ Rowe said, ‘I think it
was totally inappropriate. And, in my opin-
ion, it made him look bad.’ ” “The follow-
ing week, Starcher said he does not regret
speaking up the way he did.... Starcher be-
lieves his actions were completely within
his rights. ‘As a sitting justice, I don't park
my rights at the courthouse,’ he said.”)
during the 2004 election cycle.

Indeed, the frustrations caused to dedic-
ated jurists by political rhetoric and par-
tisan machinations from within the judi-
ciary is not new, as reflected by Justice
Scott, joined in the majority by Judges
Jolliffe, Fox and Keadle (all imminently
well-respected senior-and current-circuit
court judges in this State):

Finally, we would be less than forthright
if we did not acknowledge the effects
this candidacy has had on the ability of
thisCourttoconductitsconstitutionally-re-
quired duties with the element of collegi-
ality necessary to properly effect judicial
decision-making. While the process of
judicial decisions implies disagreement,
it also implies that the parties to such de-

679 S.E.2d 223 Page 104
223 W.Va. 624, 679 S.E.2d 223
(Cite as: 223 W.Va. 624, 679 S.E.2d 223)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=1995078910
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=2000091674&ReferencePosition=421
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=2000091674&ReferencePosition=421
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=2000091674&ReferencePosition=421
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=2000091674&ReferencePosition=421


cisions must approach dispassionately
the business of dispute resolution
without personal animosity and with a
healthy respect for honest differences of
opinion. Unfortunately, this candidacy
has brought with it an unhealthy pall of
partisanship. [Footnote omitted.] The au-
thor of this opinion has experienced
first-hand that the loss of collegiality can
only serve to promote disharmony and
impede rational discourse.

State ex rel. Carenbauer v. Hechler, 208
W. Va. at 599, 542 S.E.2d at 420. Justice
Starcher dissented.

Resort to appearance-based criteria alone in judging
simply encourages the excesses often wrought on a
judicial system during times of political struggle.
“Especially ought the Court not reenforce need-
lessly the instabilities of our day by giving fair
ground for the belief that Law is the expression of
chance-for instance, of unexpected changes in the
Court's composition and the contingencies in the
choice of successors.” United States v. Rabinowitz,
339 U.S. 56, 86, 70 S.Ct. 430, 444, 94 L.Ed. 653
(1950) (J. Frankfurter, dissenting), overruled, in
part, Chimel v. California, 395 U.S. 752, 89 S.Ct.
2034, 23 L.Ed.2d 685 (1969). See also *308Rogers
v. Bellei, 401 U.S. 815, 837, 91 S.Ct. 1060, 1072,
28 L.Ed.2d 499 (1971) (J. Black, dissenting) (legal
standards “should not be blown around by every
passing political wind that changes the composition
of this Court.”).

Just as judges have a duty to the system, so too do
counsel in cases appearing before the courts of this
State. While counsel must endeavor to represent
their clients zealously, they should do so with due
regard to the profession they serve. I would be re-
miss if I did not acknowledge my disappointment in
the material omissions from the motions for dis-
qualification filed herein against myself. While
such filings are appropriate when warranted, coun-
sel should do so within the framework which has
long served this judicial system. Such motions

should include all facts material to the recusal de-
cision. Omitted from the motions herein was any
objective consideration of my actual record, my de-
cisions and my behavior in over three years on this
Court-the truest measure of a judge. Further, while
the use of the term “support” is certainly permiss-
ible in a motion, the term, in a vacuum, can be mis-
leading and its connotation remarkably subjective
and indefinite. It is a term better given to political
punditry and press releases than, in the context of
this case, the objective certainty needed in legal
discourse. The well-drafted motion should acknow-
ledge and discuss not only the motion's perceived
strengths, but also the motion's actual weaknesses.
The absence of such a critical analysis here, indeed
the lack of even an acknowledgment of the motions'
actual weaknesses, is directly relevant to the legal
credibility of the said motions.FN48 It is my pur-
pose here to remind counsel appearing before this
Court of their obligations to this Court and this ju-
dicial system. FN49

FN48. In a system dedicated to seeking ac-
tual justice, the absence of something so
material as my actual record on this Court,
my decisions and my behavior as a judge is
so common-sense that its omission is dis-
appointing. Further, the use of a survey
which sounded more like a “push-poll”,
particularly long after the deadline for fil-
ing such a motion had passed and after the
case was argued orally before this Court on
rehearing, was not only disappointing, but
also problematic if the purpose of the mo-
tion was legal in nature.

FN49. This election period saw a great
deal of misinformation. For example, it
was erroneously reported that this Court
diverted from its traditional rotation for the
position of Chief Justice. Specifically, it
was reported that members of this Court
improperly rotated myself into the Chief
Justiceship after current-Chief Justice
Maynard when that position should have
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instead gone to Justice Albright. Attached
as Exhibit 1 is a chart by the Court's Clerk,
Rory Perry, detailing the rotation and dis-
pelling any contention that I was improp-
erly placed in rotation before Justice Al-
bright. Indeed, the contrary argument
simply makes no sense. Since this rotation
has been in place, no justice has waited
more than four years before becoming
Chief Justice in their fifth year. As set
forth by the current rotation, next year, my
first as Chief Justice, will be my fifth year.
Furthermore, the moment I took my place
in rotation, Justice Albright became Chief
Justice in 2005. At that point, the rotation
was C.J. Albright (2005), J. Davis (2006),
J. Starcher (2007), J. Maynard (2008) and
J. Benjamin (2009). To contend that some-
how Justice Albright should have left his
Chief Justiceship at the end of 2005 and
somehow moved to the middle of the rota-
tion line to place him as Chief Justice in
2009 is, frankly, absurd.

Unfortunately, this misinformation has
taken on a life of its own. Moreover,
some have insinuated that there was
some form of conspiracy to place me be-
hind Justice Maynard in rotation to af-
fect the selection of replacement judges
herein for those justices who have re-
cused themselves. Such assertions are
disturbing and grossly unfair to the two
outstanding jurists, Judges Fox and

Cookman, who served on this case and
who are among the most highly-regarded
jurists this State has ever produced.
Judges and attorneys have an obligation
to deal in facts, not conspiracy theories,
lest their motives in pleadings and pro-
nouncements come into question.

In conclusion, I observe the note of caution ex-
pressed by now-Justice Stephen Breyer, who, while
a judge on the First Circuit Court of Appeals, noted
that “the disqualification decision must reflect not
only the need to secure public confidence through
proceedings that appear impartial, but also the need
to prevent parties from too easily obtaining the dis-
qualification of a judge, thereby potentially manip-
ulating the system for strategic reasons, perhaps to
obtain a judge more to their liking.” In re Allied-
Signal, Inc., 891 F.2d 967, 970 (1st Cir.1989)
(emphasis in original) (citations omitted). For this
reason, a “judge must still tread cautiously, recog-
nizing, on the one hand, the great importance to the
judicial institution of avoiding the appearance of
partiality, while simultaneously remaining aware of
the potential injustices that may *309 arise out of
unwarranted disqualification.” Id.

For these reasons, I concur in the Majority opinion.
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