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INC., f/k/a MASSEY ENERGY 
COMPANY, a Delaware corporation, and 
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                        Defendants. 
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) 
) 
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) 
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VERIFIED COMPLAINT FOR ADVANCEMENT  

Plaintiff  Donald L. Blankenship, by his undersigned counsel, brings this 

action against defendants Alpha Appalachia Holdings, Inc. (formerly known as 

Massey Energy Company) (“Massey”), and Alpha Natural Resources, Inc. 

(“Alpha”) (together, “Defendants”), for summary adjudication, pursuant to Section 

145(k) of the General Corporation Law of the State of Delaware (“DGCL”), 8 Del. 

C. § 145(k), of his right to (i) mandatory advancement of certain fees and 

expenses, and (ii) reimbursement of the fees and expenses incurred in prosecuting 

this action.  In support thereof, Mr. Blankenship alleges as follows: 

Nature of the Action  

1. This action stems from Defendants’ wrongful refusal to continue 

advancing Mr. Blankenship’s expenses incurred in connection with an investigation 

and an indictment of Mr. Blankenship in United States v. Blankenship, No. 5:14-cr-
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00244, in the United States District Court for the Southern District of West 

Virginia (the “Proceeding”).  The indictment was returned on November 13, 2014.  

Mr. Blankenship was formerly the Chief Executive Officer and Chairman of the 

Board of Directors of Massey, and he has been named as the defendant in the 

Proceeding by reason of the fact that he was an officer and director at Massey.  The 

charges in the Proceeding are based entirely on actions taken by Mr. Blankenship 

in his capacity as an officer and director of Massey.  

2. In numerous documents, Massey committed to indemnify Mr. 

Blankenship and to advance his attorneys’ fees and expenses incurred in defending 

any claim, including a criminal claim, arising out of his actions as an officer or 

director of Massey.  Massey’s October 2010 Amended and Restated Certificate of 

Incorporation (the “Certificate of Incorporation”) provides mandatory 

indemnification and advancement rights to the fullest extent permissible under 

Delaware law.  In June 2010, Massey agreed to pay Mr. Blankenship’s fees 

incurred in connection with the investigation that led to the indictment when it 

executed the engagement letter between Mr. Blankenship and his counsel, which 

letter expressly and unconditionally required payment within thirty days of the date 

of invoice.  In December 2010, Massey reaffirmed its indemnification and 

advancement obligations when it executed Mr. Blankenship’s retirement 

agreement.  Massey committed to these obligations yet again through an amended 
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 and restated Certificate of Incorporation in June 2011 1  when it agreed to be 

acquired by Alpha.  Mr. Blankenship has signed an undertaking to repay any fees 

and expenses advanced by Massey in the event it is ultimately determined that he is 

not entitled to indemnification. 

3. In connection with its acquisition of Massey in June 2011, Alpha 

agreed to indemnify Mr. Blankenship against any and all losses arising out of any 

claims asserted in any proceeding, including a criminal proceeding, to the fullest 

extent permitted by Delaware law.  Alpha also agreed to the payment of reasonable 

attorneys’ fees and expenses in advance of a final disposition of any such 

proceeding.   

4. As a result of a fatal mine accident at the Upper Big Branch mine 

(“UBB”), which was owned and operated by a Massey subsidiary, and other events 

during Mr. Blankenship’s time as an officer and director of Massey, there have 

been a number of claims and investigations in which Mr. Blankenship has been 

named or has been forced to participate.  These have included (i) an investigation 

before the United States Congress, at which Mr. Blankenship was subpoenaed to 

testify; (ii) derivative suits filed by shareholders of Massey; (iii) securities fraud 

suits filed by shareholders of Massey who alleged that they purchased and sold 

shares in reliance on false information regarding the mine safety practices at 

Massey; (iv) wrongful death and other tort suits filed by victims of the mine 

1   Unless otherwise indicated, this Complaint will refer to Massey’s October 
2010 and June 2011 versions of the Certificate of Incorporation as the “Certificate 
of Incorporation.”   
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accident; (v) contract suits in which Mr. Blankenship was required to appear as a 

witness; and (vi) an investigation initiated and conducted by the United States 

Attorney’s Office in the Southern District of West Virginia.   

5. In connection with each of the foregoing actions, claims, and 

investigations, Defendants have advanced Mr. Blankenship’s defense costs, 

including his attorneys’ fees and expenses incurred in defending or responding to 

each respective matter. 

6. The United States Attorney sought and obtained an indictment against 

Mr. Blankenship on November 13, 2014.  The indictment charges Mr. Blankenship 

with (i) participation in a conspiracy, over a twenty-seven month period, to 

willfully violate the Mine Safety and Health Act at UBB, based on the theory that 

he supported a culture that ignored mine safety regulations and was responsible for 

the 835 citations issued to UBB during the alleged conspiracy; (ii) participation in a 

conspiracy, over a twenty-seven month period, to defraud the United States by 

concealing mine safety violations at UBB; (iii) making and causing to be made a 

false statement to the SEC, as a result of a statement in a company statement to 

shareholders; and (iv) securities fraud as a result of a company statement to 

shareholders and a company press release.   

7. The District Court’s initial scheduling order set trial to commence on 

January 26, 2015.  Mr. Blankenship sought to have the trial date continued to the 

first quarter of 2016, and in the meantime, faced with the uncertainty whether a 

continuance would be granted, began urgent preparations for trial.  On January 5, 

2015, the Court set the trial date for April 20, 2015, and required the filing of pre-
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trial motions on February 6, 2015.  The broad scope of the indictment and the 

pressure of the District Court’s scheduling order have required an immediate, 

massive effort by Mr. Blankenship’s lawyers in order to provide him with a 

defense. 

8. Since the indictment, Zuckerman Spaeder LLP, Mr. Blankenship’s 

lead defense counsel, has rendered invoices that total $1,318,950.82.  These have 

not been paid by Massey or Alpha.  Invoices for an additional almost $98,340.50 

for services in 2014 before the indictment was returned have also not been paid by 

Massey or Alpha.  Mr. Blankenship has also retained counsel in West Virginia to 

assist in his defense.  Mr. Blankenship has incurred substantial additional legal fees 

and expenses since the last invoice from Zuckerman Spaeder, and he will continue 

to incur substantial legal fees and expenses to prepare a defense to the charges 

against him.   

9. On or about January 29, 2015, counsel for Massey informed Mr. 

Blankenship’s counsel that Massey and Alpha would not advance the attorneys’ 

fees and expenses incurred by Mr. Blankenship in the Proceeding.  Counsel for 

Massey initially refused to provide any explanation for the abrupt cessation of the 

advancement of legal fees that had been made consistently since the fall of 2010 

with respect to the many actions, suits, claims, and investigations that arose out of 

the UBB accident, including advancement of substantial fees and expenses in 

connection with the government investigation that led to the indictment.  On 

February 2, 2015, Defendants’ counsel stated that Defendants have determined that 

Mr. Blankenship had reasonable cause to believe his conduct was unlawful.  
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Counsel stated that, for that reason, Defendants would stop advancing Mr. 

Blankenship’s legal fees and expenses incurred in defending against the criminal 

charges, and demanded that Mr. Blankenship repay all prior sums advanced.  

10. Mr. Blankenship brings this action pursuant to 8 Del. C. § 145, 

Massey’s Certificate of Incorporation, Mr. Blankenship’s retirement agreement, the 

engagement agreement with Zuckerman Spaeder executed and agreed to by 

Massey, and the Merger Agreement between Massey and Alpha, to compel the 

advancement of attorneys’ fees and expenses incurred by Mr. Blankenship in 

connection with his defense of the Proceeding.  Despite the obligations explicitly 

created by the Certificate of Incorporation and the aforementioned agreements, and 

by applicable Delaware law, Defendants have refused to comply with their 

obligation to advance fees and expenses to Mr. Blankenship in connection with the 

Proceeding.   

11. Mr. Blankenship also seeks to recover attorneys’ fees and expenses 

associated with this action, as provided in the Massey Certificate of Incorporation 

as adopted by Alpha in the Merger Agreement. 

The Parties  

12. Mr. Blankenship is the former Chief Executive Officer and Chairman 

of the Board of Massey.  Mr. Blankenship served as a Massey director and as 

Massey CEO and Chairman from at least November 2000 until December 2010. 

13. Defendant Massey is a Delaware corporation headquartered in 

Bristol, Virginia.  Up until its acquisition by Alpha in 2011, Massey was one of 
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the largest coal mining and production companies in the United States in terms 

of tons produced and total coal reserves controlled.  

14. Defendant Alpha is a Delaware corporation with its principal place 

of business in Bristol, Virginia.  Alpha is currently one of the largest coal 

mining and production companies in the United States with approximately 150 

mines and 40 coal preparation plants located throughout the country. 

Jurisdiction 

15. Section 145(k) of the DGCL vests this Court with “exclusive 

jurisdiction to hear and determine all actions for advancement of expenses or 

indemnification brought under this section or under any bylaw, agreement, vote 

of stockholders or disinterested directors, or otherwise.  The Court of Chancery 

may summarily determine a corporation’s obligation to advance expenses 

(including attorneys’ fees).” 

Massey’s Certificate of Incorporation and Agreements To Advance 

16. Article Fifteenth of Massey’s Certificate of Incorporation (Exhibit 

A) provides for indemnification to Mr. Blankenship: 

Each person who was or is made a party or is threatened 
to be made a party to or is involved in any action, suit or 
proceeding, whether civil, criminal, administrative or 
investigative (hereinafter a “proceeding”), by reason of 
the fact that he or she, or a person of whom he or she is 
the legal representative, is or was a director or officer of 
the Corporation . . .  shall be indemnified and held 
harmless by the Corporation to the fullest extent 
authorized by the Delaware General Corporation Law, as 
the same exists or may hereafter be amended (but, in the 
case of any such amendment, only to the extent that such 
amendment permits the Corporation to provide broader 
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indemnification rights than said law permitted the 
Corporation to provide prior to such amendment), against 
all expense, liability and loss (including attorneys’ fees, 
judgments, fines, ERISA excise taxes or penalties and 
amounts paid or to be paid in settlement) reasonably 
incurred or suffered by such person in connection 
therewith and such indemnification shall continue as to a 
person who has ceased to be a director, officer, employee 
or agent and shall inure to the benefit of his or her heirs, 
executors and administrators . . . . 

17. Article Fifteenth of the Certificate of Incorporation provides for 

mandatory advancement of expenses and attorneys’ fees incurred by an officer or 

director of Massey in defending against civil, criminal, administrative or 

investigative proceedings, provided that the person seeking advancement shall 

have given an undertaking to reimburse the corporation for any attorneys’ fees 

and expenses to which it is ultimately determined he is not entitled: 

The right to indemnification conferred in this Article shall 
be a contract right and shall include the right to be paid 
by the Corporation the expenses incurred in defending 
any such proceeding in advance of its final disposition; 
provided, however, that, if the Delaware General 
Corporation Law requires, the payment of such expenses 
incurred by a director or officer in his or her capacity as a 
director or officer (and not in any other capacity in which 
service was or is rendered by such person while a director 
or officer, including, without limitation, service to an 
employee benefit plan) in advance of the final disposition 
of a proceeding, shall be made only upon delivery to the 
Corporation of an undertaking, by or on behalf of such 
director or officer, to repay all amounts so advanced if it 
shall ultimately be determined that such director or 
officer is not entitled to be indemnified under this Article 
or otherwise.  (Emphasis added.) 

18. The Certificate of Incorporation further (i) authorizes Mr. 

Blankenship to bring an action for advancement if Massey fails to pay in full legal 
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fees and expenses within thirty days of receiving a written claim requesting such 

advancement; (ii) provides for recovery of his expenses incurred in a successful 

action to enforce his rights to advancement; and (iii) states that Massey may not 

defend an action for advancement by claiming that it has determined that Mr. 

Blankenship is not entitled to indemnification:   

If a claim [for advancement] is not paid in full by the 
Corporation within thirty days after a written claim has 
been received by the Corporation, the claimant may at 
any time thereafter bring suit against the Corporation to 
recover the unpaid amount of the claim and, if successful 
in whole or in part, the  claimant shall be entitled to be 
paid also the expense of prosecuting such claim…. 
Neither […] nor an actual determination by the 
Corporation (including its Board of Directors, 
independent legal counsel, or its stockholders) that the 
claimant has not met [the “standards of conduct which 
make it permissible under the Delaware General 
Corporation Law for the Corporation to indemnify the 
claimant”], shall be a defense to the action or create a 
presumption that the claimant has not met the applicable 
standard of conduct. 

19. In June 2011, Massey reaffirmed these obligations verbatim when it 

issued an Amended and Restated Certificate of Incorporation (Exhibit B) when it 

changed its name to Alpha Appalachia Holdings, Inc., as part of the merger with 

Alpha. 

20. The obligations in the Certificate of Incorporation were confirmed by 

agreement between Massey and Mr. Blankenship.  On or about December 3, 

2010, Massey and Mr. Blankenship entered into a “Retirement Agreement” 

(Exhibit C), which provides in paragraph 12 thereof: “Indemnity Obligations.  

The Company agrees to maintain and adhere to all its obligations to indemnify . . . 
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[Mr. Blankenship] in accordance with the terms and conditions set forth in the 

Company’s Certificate of Incorporation and any written indemnity agreements 

existing and in force as of . . . [his] Retirement Date, or as otherwise imposed by 

law, for so long as those agreements or legal obligations require.”  The Retirement 

Agreement was signed by Mr. Blankenship and for Massey by its lead director, 

Admiral Bobby Inman. 

21. Prior to executing the Retirement Agreement, Massey had executed 

another agreement to pay Mr. Blankenship’s legal fees incurred in connection 

with the defense of what at that time was a government investigation.  The 

engagement letter between Mr. Blankenship and Zuckerman Spaeder dated June 

1, 2010 (“Engagement Agreement”) (Exhibit D), provides that Zuckerman 

Spaeder will submit monthly invoices to Massey to the attention of its general 

counsel, M. Shane Harvey, and that Massey agrees unconditionally to “pay all 

fees and expenses incurred within 30 days of the date of any invoice.”  The 

Engagement Agreement does not give Massey any discretion to decide whether to 

pay.  The Engagement Agreement was executed on June 9, 2010, for Massey as 

“Seen and Agreed” by Mr. Harvey.   

The Alpha-Massey Merger—The Merger Agreement 

22. In June 2011, Alpha acquired Massey in a transaction in which 

Massey’s shareholders received shares of Alpha and additional cash consideration 

in exchange for their shares in Massey, and a merger subsidiary formed by Alpha 

was merged into Massey.  As a result of these transactions, Massey became a 
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wholly owned subsidiary of Alpha.   

23. The Agreement and Plan of Merger dated January 28, 2011, pursuant 

to which the acquisition of Massey by Alpha was consummated (Exhibit E), 

stated that Massey’s pre-existing indemnification obligations continued in force 

following the merger with Alpha’s merger subsidiary: 
 

SECTION 5.05. Indemnification, Exculpation and 
Insurance. 
 
(a) All rights to indemnification and exculpation from 

liabilities for acts or omissions . . . and rights to 
advancement of expenses relating thereto now 
existing in favor of any person who is . . ., or has been 
at any time prior to the date of this Agreement, a 
director, officer, employee or agent . . . of the 
Company, any of its Subsidiaries or any of their 
respective predecessors (each, an “Indemnified 
Party”) as provided in the Company Certificate of 
Incorporation, the Company Bylaws, the 
organizational documents of any Subsidiary of the 
Company or any indemnification agreement between 
such Indemnified Party and the Company or any of its 
Subsidiaries . . .  shall survive the Merger and shall 
not be amended, repealed or otherwise modified in 
any manner that would adversely affect any right 
thereunder of any such Indemnified Party without the 
consent of such Indemnified Party.  (Emphasis 
added.)  

24. In Section 5.05(b) of the Merger Agreement, Alpha expressly 

assumed indemnification and advancement obligations to Mr. Blankenship to the 

fullest extent permissible by Delaware law for six years from the effective date of 

the merger, stating: 
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[I]n the event of any threatened or actual claim, action, 
suit, proceeding or investigation (a “Claim”), whether 
civil, criminal or administrative in which any person who 
is now, or has been at any time prior to the date of this 
Agreement, . . .  a director or officer of the Company is or 
is threatened to be, made a party in his or her capacity as 
a director or officer of the Company, each of Parent and 
the Surviving Corporation shall indemnify and hold 
harmless, to the fullest extent the Company would have 
been permitted to do so under applicable Law (for the 
avoidance of doubt, subject to the limitations on the 
Company’s ability to indemnify its directors and officers 
under Section 145 of the DGCL), each such Indemnified 
Party in his or her capacity as a director or officer of the 
Company or any of its Subsidiaries, or any of their 
respective predecessors, against any losses, claims, 
damages, liabilities, costs, expenses (including 
reasonable attorney’s fees and expenses in advance of the 
final disposition of any Claim to each Indemnified Party 
to the fullest extent permitted by Law upon receipt of any 
undertaking in favor of Parent and the Surviving 
Corporation of a type contemplated by the Company 
Certificate of Incorporation), judgments, fines and 
amounts paid in settlement of or in connection with any 
such threatened or actual Claim, arising out of, or 
pertaining to (i) the fact that such an Indemnified Party 
was a director (including in a capacity as a member of 
any committee of the Board of Directors of the Company) 
or officer of the Company, any of its Subsidiaries or any 
of their respective predecessors . . . .  (Emphasis added.) 

25. The Merger Agreement explicitly provided in Section 5.05(e) that 

Mr. Blankenship is an intended third party beneficiary of this provision.   

26. In the Form S-4/A filed in April 2011 with the U.S. Securities and 

Exchange Commission concerning the merger, Alpha stated several times that it 
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had agreed to  

leave in place and not to modify those provisions granting 
rights to indemnification and exculpation from liabilities 
for acts or omissions occurring at or prior to the effective 
time of the merger and related rights to the advancement 
of expenses in favor of any current or former director, 
officer, employee or agent of Massey contained in the 
organizational documents of Massey and its subsidiaries 
and certain related indemnification agreements. 
(Emphasis added.) 

The Proceeding for Which Mr. Blankenship Seeks Advancement  

27. Mr. Blankenship has satisfied all the conditions for entitlement to 

advancement of his defense costs by Defendants set forth in the Certificate of 

Incorporation and the agreements described in the forgoing allegations.  He seeks 

advancement for expenses he has incurred and will incur in the Proceeding 

initiated against him in the United States District Court for the Southern District 

of West Virginia. 

28. The Proceeding constitutes an “action, suit, proceeding or 

investigation (a ‘Claim’), whether civil, criminal or administrative” as set forth in 

the Certificate of Incorporation and Section 5.05 of the Merger Agreement. 

29. The Proceeding arises from actions allegedly taken by Mr. 

Blankenship in the course of his responsibilities as an officer and director of 

Massey.  The indictment (Exhibit F) expressly alleges that Mr. Blankenship took 

the actions that are the basis of the criminal charges against him as the CEO and 

Chairman of the Board of Directors of Massey.  Paragraph 1 of the indictment 

alleges that Mr. Blankenship was the CEO and Chairman of the Board of Massey 

{1042.001-W0034300.} 13 
4782557.2 



when he allegedly committed the criminal violations alleged.  Paragraph 7 of the 

indictment alleges that Mr. Blankenship, “as CEO and Chairman of Massey’s 

Board of Directors,” was principally and ultimately responsible for and had 

general supervision and control over Massey’s business.   

30. Mr. Blankenship has retained the law firms of Zuckerman Spaeder 

and Spilman Thomas and Battle, PLLC, to conduct his defense of the 

Proceeding.2  He is currently represented by these firms in connection with the 

Proceeding and by Zuckerman Spaeder in this action. 

31. Zuckerman Spaeder has represented Mr. Blankenship in connection 

with the government investigation that led to the indictment and in connection 

with other litigation and investigations that arose out of the UBB accident.   

32. On April 12, 2011, Mr. Blankenship executed an undertaking 

(“Undertaking”) (Exhibit G) by which he agreed to repay any fees and expenses 

advanced to him if it is ultimately determined that he is not entitled to payment of 

such fees and expenses under applicable law.   

33. Pursuant to the Engagement Agreement, the Undertaking, the 

Certificate of Incorporation, the Merger Agreement, and the Retirement 

Agreement, Massey and Alpha paid Mr. Blankenship’s legal expenses incurred in 

the investigation and other proceedings enumerated above arising out of the UBB 

accident until November 2014.   

2  Mr. Blankenship previously retained the Tinney Law Firm, PLLC, as local 
counsel in the Proceeding; however, attorneys from Spilman Thomas and Battle, 
PLLC, filed a Notice of Substitution of Counsel on January 21, 2015.   
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34. Following the indictment in November 2014, when Mr. 

Blankenship’s need for a legal defense became most urgent, Defendants have not 

paid any of the invoices for legal services to Mr. Blankenship that they are legally 

obligated to pay.  Since November 2014, counsel for Mr. Blankenship have sent 

multiple written requests for payment of fees and expenses consistent with the 

Engagement Agreement and the Certificate of Incorporation.   

35. To date, the invoices for unpaid attorneys’ fees and expenses subject 

to Defendants’ mandatory advancement obligations total at least $1,417,291.32 to 

Zuckerman Spaeder. 
 

COUNT I 
(Advancement of Legal Fees and Expenses under Section 145 

of the DGCL and Massey’s Certificate of Incorporation) 

36. Plaintiff repeats and realleges the foregoing paragraphs as if set forth 

fully herein. 

37. Section 145(e) of the DGCL empowers a Delaware corporation to 

advance expenses (including attorneys’ fees) incurred by an officer or director in 

defending civil actions and criminal, administrative and investigative proceedings 

upon receipt of an undertaking to repay such amount if it shall ultimately be 

determined that such person is not entitled to be indemnified. 

38. Consistent with Section 145(e) of the DGCL, Massey committed in 

the Certificate of Incorporation to the mandatory advancement of Mr. 

Blankenship’s legal fees and expenses incurred in defending against the 

Proceeding and any other claims that implicate him by reason of the fact that he 
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was an officer and director of Massey. 

39. In the Merger Agreement, Alpha expressly assumed all of Massey’s 

indemnification and advancement obligations and committed to indemnification 

and advancement obligations like those in the Certificate of Incorporation for Mr. 

Blankenship for six years after the merger.  

40. Mr. Blankenship has provided his undertaking, in compliance with 

the Certificate of Incorporation and Section 145(e) of the DGCL, to repay the 

advanced fees and expenses in the event it ultimately is determined that he is not 

entitled to indemnification of those fees and expenses. 

41. No final disposition has been issued in the Proceeding. 

42. To date, Mr. Blankenship has incurred legal fees and expenses of at 

least $1,417,291.32 that have not been paid by Defendants, and he is continuing to 

incur fees and expenses in connection with the Proceeding, which fees and 

expenses Defendants are obligated to advance. 

43. Defendants’ failure and refusal to advance expenses and attorneys’ 

fees incurred by Mr. Blankenship in connection with the Proceeding, and in the 

period immediately preceding the November 13, 2014 indictment, violates Mr. 

Blankenship’s rights under the Certificate of Incorporation and Section 145 of the 

DGCL. 

COUNT II 
(Advancement of Legal Fees and Expenses 

under the Engagement Agreement) 

44. Plaintiff repeats and realleges the foregoing paragraphs as if set forth 

fully herein. 

{1042.001-W0034300.} 16 
4782557.2 



45. The Engagement Agreement provided that Zuckerman Spaeder would 

represent Mr. Blankenship “in connection with investigations resulting from the 

Upper Big Branch mine explosion, and related matters if requested to undertake 

them.”  Pursuant to the Engagement Agreement, Zuckerman Spaeder has 

represented Mr. Blankenship in connection with numerous investigations and 

litigation resulting from the UBB explosion.    

46. The Engagement Agreement states unconditionally that Mr. 

Blankenship’s fees and expenses will be paid by Massey.  It provides further that 

“Massey Energy Company agrees to pay all fees and expenses incurred within 

thirty days of the date of any invoice. Any outstanding balances that are not paid 

when due will accrue a service charge at the rate of twelve (12) percent per annum 

(one percent (1%) per month) from the due date until paid.”   

47. Massey executed the Engagement Agreement.  Massey’s then-general 

counsel signed the agreement under the language “Seen and Agreed.” 

48. By executing the Engagement Agreement, Massey assumed an 

unqualified obligation to pay Mr. Blankenship’s legal expenses arising out of the 

UBB explosion. 

49. The Certificate of Incorporation states that the indemnification and 

advancement rights provided therein “shall not be exclusive of any other right 

which any person may have or hereafter acquire under … agreement.” 

50. In the Merger Agreement, Alpha agreed to maintain and continue in 

full without modification Massey’s indemnification and advancement obligations, 

including the obligations assumed by agreements such as the Engagement 
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Agreement.  

51. Defendants have failed and refused to pay invoices sent to them 

within thirty days as required by the Engagement Agreement.  Despite the clear 

and unconditional obligations imposed by the Engagement Agreement, Defendants 

have indicated that they do not intend to pay the existing unpaid invoices or any 

future invoices for Mr. Blankenship’s legal fees and expenses arising out of the 

UBB accident.  As a result, Defendants are in breach of their agreement to advance 

Mr. Blankenship’s legal fees and expenses, plus any interest due thereon.  

COUNT III 
(Advancement of Legal Fees and Expenses 

under the Merger Agreement) 

52. Plaintiff repeats and realleges the foregoing paragraphs as if set forth 

fully herein. 

53. The Merger Agreement expressly provides that all indemnification 

and advancement obligations that Massey assumed by law, under its governing 

documents, and under any agreement it had entered into to advance expenses and 

indemnify Mr. Blankenship against any losses suffered would survive and 

continue in full without modification. 

54. The Merger Agreement expressly provides that Alpha assumes all of 

Massey’s indemnification and advancement obligations assumed by law, under 

Massey’s governing documents, and under any agreement Massey had entered into 

to advance expenses to Mr. Blankenship and to indemnify him against any losses 

suffered. 
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55. The Merger Agreement expressly provides that the indemnification 

and advancement provisions described above are “intended to be for the benefit of, 

and will be enforceable by, each Indemnified Party . . . and are in addition to, and 

not in substitution for, any other rights of indemnification . . . that such person may 

have . . . .”  (Exhibit E ¶ 5.05(e)).   

56. Mr. Blankenship is an “Indemnified Party” as defined in the Merger 

Agreement.  Mr. Blankenship is an intended third party beneficiary of the 

indemnification and advancement provisions contained in ¶ 5.05 of the Merger 

Agreement. 

57. By failing to pay invoices rendered for legal services to Mr. 

Blankenship in connection with the Proceeding and other related matters arising 

out of the UBB explosion, Defendants are in breach of the Merger Agreement. 
 

COUNT IV 
(Reimbursement of Attorneys’ Fees and Expenses Incurred in 

Connection with Prosecuting This Complaint for Advancement) 

58. Plaintiff repeats and realleges the foregoing paragraphs as if set forth 

fully herein. 

59. The Certificate of Incorporation provides that if a claim for 

advancement of fees is not paid in full within thirty days after Massey received a 

written claim, Mr. Blankenship may initiate an action to obtain advancement to 

legal fees and expenses to which he is entitled and that “if successful in whole or 

in part . . . [he] shall be entitled to be paid also the expense of prosecuting such 

claim.”  
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60. The Merger Agreement expressly provides that Alpha assumed all of 

Massey’s indemnification and advancement obligations assumed by law, under 

Massey’s governing documents, and under any agreement Massey had entered into 

to advance expenses and indemnify Mr. Blankenship against any losses suffered. 

61. Mr. Blankenship has sent Defendants invoices constituting written 

claims for advancement of fees in connection with the Proceeding.   

62. The Defendants have not paid Mr. Blankenship’s invoices at all, let 

alone in full, within thirty days of receiving the invoices constituting written 

claims.   

63. Under the Certificate of Incorporation and Delaware law, Mr. 

Blankenship is entitled to an award of legal fees and expenses incurred in 

prosecuting this complaint for advancement. 

64. Accordingly, Defendants are liable for those attorneys’ fees and 

expenses incurred on behalf of Mr. Blankenship in this action to enforce Mr. 

Blankenship’s right to advancement. 

Prayer For Relief 

WHEREFORE, Mr. Blankenship respectfully requests that the Court 

enter an order and judgment: 

A. Declaring that Defendants have each breached Mr. Blankenship’s 

contractual rights, under the Certificate of Incorporation, to advancement of 

attorneys’ fees and expenses regarding the Proceeding; 
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B. Declaring that Defendants have each breached Mr. Blankenship’s 

contractual rights under the Engagement Agreement, executed and agreed to by 

Massey and assumed by Alpha in the Merger Agreement, to advancement of 

attorneys’ fees and expenses regarding the Proceeding; 

C. Declaring that Defendants have each breached Mr. Blankenship’s 

contractual rights under the Merger Agreement, executed and agreed to by each 

Defendant, to advancement of attorneys’ fees and expenses regarding the 

Proceeding; 

D. Declaring that Mr. Blankenship is entitled to advancement of 

attorneys’ fees and expenses from Defendants regarding the Proceeding; 

E. Ordering Defendants to reimburse Mr. Blankenship the full amount 

of all attorneys’ fees and expenses, including pre-judgment and post-judgment 

interest on such fees and expenses, incurred to date in connection with the 

Proceeding; 

F. Ordering Defendants to pay Mr. Blankenship the full amount of all 

attorneys’ fees and expenses reasonably incurred by Mr. Blankenship in 

connection with the Proceeding from the date of this Court’s judgment until the 

final disposition of the Proceeding; 

G. Ordering that Defendants pay the full amount of reasonable 

attorneys’ fees and expenses incurred by Mr. Blankenship in bringing this action to 

enforce his right of advancement; and 

H. Granting such other and further relief as the Court deems just and 

proper. 
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Dated: February 5, 2015 
 
 
OF COUNSEL: 
 
Graeme W. Bush 
Andrew N. Goldfarb 
ZUCKERMAN SPAEDER LLP 
1800 M Street, NW, Suite 1000 
Washington, D.C.  20036-5802  
Telephone: (202) 778-1800 
Facsimile: (202) 822-8106 

LANDIS RATH & COBB LLP 
 
/s/ Daniel B. Rath    
Daniel B. Rath, Esq. (No. 3022) 
Tyler O’Connell, Esq. (No. 4514) 
919 N. Market Street, Suite 1800 
Wilmington, DE  19801 
Telephone: (302) 467-4400 
Facsimile: (302) 467-4450 
 
Attorneys for Plaintiff  
Donald L. Blankenship 

 

{1042.001-W0034300.} 22 
4782557.2 



EXHIBIT A 

 

 

 

EFiled:  Feb 05 2015 03:18PM EST  
Transaction ID 56722794 

Case No. 10610- 



0848891 8100 

100972956 
You may verify this certificate online 
at corp.delaware.gov/authver.shtml  

Jeffrey W. Bullock. Secretary of State 

AUTHEN 	TION: 8272677 

Delaware  PAGE 1 

'The First State 

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 

COPY OF THE RESTATED CERTIFICATE OF "MASSEY ENERGY COMPANY", 

FILED IN THIS OFFICE ON THE SIXTH DAY OF OCTOBER, A.D. 2010, AT 

1:36 O'CLOCK P.M. 

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE 

KENT COUNTY RECORDER OF DEEDS. 

DATE: 10-06-10 



AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 

OF 
MASSEY ENERGY COMPANY 

State of Delaware 
Secretary of State 

Division of Corporations 
Delivered 02:13 PM 10/06/2010 

FILED 01:36 PM 10/06/2010 
SRV 100972956 - 0848891 FILE 

Massey Energy Company, a corporation organized and existing under the laws of the State of Delaware, 
pursuant to the Delaware General Corporation Law, Sections 242 and 245, does herby certify that: 

1. The name of the corporation is Massey Energy Company. 

2. The corporation was originally incorporated under the name Fluor Corporation, and its certificate of 
incorporation was filed with the Secretary of State of the State of Delaware on January 23, 1978. 

3. This Amended and Restated Certificate of Incorporation as heretofore amended and restated, which was 
duly adopted in accordance with Sections 242 and 245 of the Delaware General Corporation Law, is hereby 
amended and restated to read as herein set forth in full. 

FIRST 

The name of the Corporation is: Massey Energy Company. 

SECOND 

The address of the registered office of the Corporation in the State of Delaware is 160 Greentree Drive, Suite 101, in 
the City of Dover, County of Kent, and the name of its registered agent at that address is National Registered 
Agents, Inc. 

THIRD 

The purpose of the Corporation is to engage in any lawful act or activity for which corporations may be organized 
under the General Corporation Law of Delaware. 

FOURTH 

The Corporation shall be authorized to issue two classes of shares of stock to be designated, respectively, Preferred 
Stock and Common Stock; the total number of shares which the Corporation shall have authority to issue is 
320,000,000; the total number of shares of Preferred Stock shall be 20,000,000 and each such share shall have no 
par value; the total number of shares of Common Stock shall be 300,000,000 and each such share shall have a par 
value of $0,625. 

Shares of Preferred Stock may be issued from time to time in one or more series. The Board of Directors is hereby 
authorized to fix the voting rights, designations, powers, preferences and the relative, participating, optional or other 
rights, if any, and the qualifications, limitations or restrictions thereof, of any wholly unissued series of Preferred 
Stock; and to fix the number of shares constituting such series, and to increase or decrease the number of shares of 
any such series (but not below the number of shares thereof then outstanding). 

FIFTH 

In furtherance and not in limitation of the powers conferred by statute, the Board of Direotors_ is expressly authorized 
to make, repeal, alter, amend and rescind the Bylaws of the Corporation. 

SIXTH 

The number of Directors of the Corporation shall be fixed from time to time by a Bylaw or amendment thereof duly 
adopted by the Board of Directors. 

SEVENTH 

At the 2011 annual meeting of stockholders, the successors of the directors whose terms expire at that meeting shall 
be elected for a term expiring at the 2012 annual meeting of stockholders and until such director's successor is 
elected and qualified, or until such director's earlier death, resignation, retirement, disqualification or removal. All 
directors elected by the stockholders at and after the 2012 annual meeting of stockholders shall hold office until the 
next annual meeting of stockholders and until such director's successor is elected and qualified, or until such 
director's earlier death, resignation, retirement, disqualification or removal. No decrease in the number of directors 
constituting the Board of Directors shall shorten the term of any incumbent director. 



EIGHTH 

During any period when the holders of any Preferred Stock or any one or more series thereof voting as a class shall 
be entitled to elect a specified number of directors, by reason of dividend arrearages or other provisions giving them 
the right to do so, then and during such time as such right continues (1) the holders of such Preferred Stock or such 
series thereof, voting as a class, shall be entitled to elect such specified number of directors, pursuant to the 
provisions of such Preferred Stock or series thereof; (2) each such director shall serve for such term, and have such 
voting powers, as shall be stated in the provisions pertaining to such Preferred Stock or series thereof; and (3) 
whenever the holders of any such Preferred Stock or series thereof are divested of such rights to elect a specified 
number of directors, voting as a class, pursuant to the provisions of such Preferred Stock or series thereof, the terms 
of office of all persons who are then directors of the Corporation shall terminate upon the election of their successors 
by the holders of the shares entitled to vote thereon. 

NINTH 

Elections of directors at an annual or special meeting of stockholders need not be by written ballot unless the Bylaws 
of the Corporation shall so provide. 

TENTH 

No action shall be taken by the stockholders except at an annual or special meeting of stockholders. 

ELEVENTH 

At all elections of directors of the Corporation, a holder of any class or series of stock then entitled to vote in such 
election shall be entitled to as many votes as shall equal the number of votes which (except for this Article as to 
cumulative voting) he would be entitled to cast for the election of directors with respect to his shares of stock 
multiplied by the number of directors to be elected in the election in which his class or series of stock is entitled to 
vote, and each stockholder may cast all of such votes for a single nominee for director or may distribute them among 
the number to be voted for, or for any two or more of them as he may see fit. 

TWELFTH 

The provisions set forth in this Article TWELFTH and in Article ELEVENTH (dealing with cumulative voting) may 
not be repealed or amended in any respect unless such repeal or amendment is approved by the affirmative vote of 
the holders of not less than 80% of the total voting power of all outstanding shares of voting stock of the 
Corporation. 

THIRTEENTH 

The Corporation reserves the right to amend, alter, change or repeal any provision contained in this Amended and 
Restated Certificate of Incorporation, in the manner now or hereafter prescribed by statute, and all rights conferred 
on stockholders herein are granted subject to this reservation. Notwithstanding the foregoing, the provisions set 
forth in Articles ELEVENTH and TWELFTH may not be repealed or amended in any respect unless such repeal or 
amendment is approved as specified in Article TWELFTH. 

FOURTEENTH 

To the fullest extent permitted by the Delaware General Corporation Law, as the same exists or may hereafter be 
amended, a director of the Corporation shall not be personally liable to the Corporation or its stockholders for 
monetary damages for breach of fiduciary duty as a director. 

FIFTEENTH 

Each person who was or is made a party or is threatened to be made a party to or is involved in any action, suit or 
proceeding, whether civil, criminal, administrative or investigative (hereinafter a "proceeding"), by reason of the 
fact that he or she, or a person of whom he or she is the legal representative, is or was a director or officer of the 
Corporation or is or was serving at the request of the Corporation as a director, officer, employee or agent of another 
corporation or of a partnership, joint venture, trust or other enterprise, including service with respect to employee 
benefit plans, whether the basis of such proceeding is alleged action in an official capacity as a director, officer, 
employee or agent or in any other capacity while serving as a director, officer, employee or agent, shall be 
indemnified and held harmless by the Corporation to the fullest extent authorized by the Delaware General 
Corporation Law, as the same exists or may hereafter be amended (but, in the case of any such amendment, only to 



the extent that such amendment permits the Corporation to provide broader indemnification rights than said law 
permitted the Corporation to provide prior to such amendment), against all expense, liability and loss (including 
attorneys' fees, judgments, fines, ERISA excise taxes or penalties and amounts paid or to be paid in settlement) 
reasonably incurred or suffered by such person in connection therewith and such indemnification shall continue as to 
a person who has ceased to be a director, officer, employee or agent and shall inure to the benefit of his or her heirs, 
executors and administrators; provided, however, that, except as provided in paragraph (a) hereof, the Corporation 
shall indemnify any such person seeking indemnification in connection with a proceeding (or part thereof) initiated 
by such person only if such proceeding (or part thereof) was authorized by the Board of Directors of the 
Corporation. The right to indemnification conferred in this Article shall be a contract right and shall include the 
right to be paid by the Corporation the expenses incurred in defending any such proceeding in advance of its final 
disposition; provided, however, that, if the Delaware General Corporation Law requires, the payment of such 
expenses incurred by a director or officer in his or her capacity as a director or officer (and not in any other capacity 
in which service was or is rendered by such person while a director or officer, including, without limitation, service 
to an employee benefit plan) in advance of the final disposition of a proceeding, shall be made only upon delivery to 
the Corporation of an undertaking, by or on behalf of such director or officer, to repay all amounts so advanced if it 
shall ultimately be determined that such director or officer is not entitled to be indemnified under this Article or 
otherwise. The Corporation may, by action of its Board of Directors, provide indemnification to employees and 
agents of the Corporation with the same scope and effect as the foregoing indemnification of directors and officers. 

(a) If a claim under the foregoing paragraph is not paid in full by the Corporation within thirty days after a 
written claim has been received by the Corporation, the claimant may at any time thereafter bring suit 
against the Corporation to recover the unpaid amount of the claim and, if successful in whole or in part, the 
claimant shall be entitled to be paid also the expense of prosecuting such claim. It shall be a defense to any 
such action (other than an action brought to enforce a claim for expenses incurred in defending any 
proceeding in advance of its final disposition where the required undertaking, if any is required, has been 
tendered to the Corporation) that the claimant has not met the standards of conduct which make it 
permissible under the Delaware General Corporation Law for the Corporation to indemnify the claimant for 
the amount claimed, but the burden of proving such defense shall be on the Corporation. Neither the failure 
of the Corporation (including its Board of Directors, independent legal counsel, or its stockholders) to have 
made a determination prior to the commencement of such action that indemnification of the claimant is 
proper in the circumstances because he or she has met the applicable standard of conduct set forth in the 
Delaware General Corporation Law, nor an actual determination by the Corporation (including its Board of 
Directors, independent legal counsel, or its stockholders) that the claimant has not met such applicable 
standard of conduct, shall be a defense to the action or create a presumption that the claimant has not met 
the applicable standard of conduct. 

(b) The right to indemnification and the payment of expenses incurred in defending a proceeding in advance of 
its final disposition conferred in this Article shall not be exclusive of any other right which any person may 
have or hereafter acquire under any statute, provision of the Restated Certificate of Incorporation, bylaw, 
agreement, vote of stockholders or disinterested directors or otherwise. 

(c) The Corporation may maintain insurance, at its expense, to protect itself and any director, officer, employee 
or agent of the Corporation or another corporation, partnership, joint venture, trust or other enterprise 
against any such expense, liability or loss, whether or not the corporation would have the power to 
indemnify such person against such expense, liability or loss under the Delaware General Corporation Law. 



IN WITNESS WHEREOF, this Certificate of Amendment to the Restated Certificate of Incorporation of Massey 
Energy Company has been executed by the undersigned, an authorized officer of the Corporation, on this 6 th  day of 
October, 2010. 

MASSEY ENERGY COMPANY 

12duro,ce 
By: 

Richard R. Grinnan 
Vice President and 
Corporate Secretary 
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State of Delaware 
Secretary of State 

Division of Corporations 
Delivered 01:22 PM 06/01/2011 

=ED 01:18 PM 06/01/2011 
SRV 110671259 - 0848891 FILE 

AMENDED AND RESTATED 

CERTIFICATE OF INCORPORATION 

OF 

MASSEY ENERGY COMPANY 

Pursuant to Sections 242 and 245 
of the General Corporation Law of Delaware 

This Amended and Restated Certificate of Incorporation (the "Certificate of 
Incorporation") was duly adopted in accordance with Sections 242 and 245 of the General 
Corporation Law of the State of Delaware (the "General Corporation Law"). The sole Director 
adopted resolutions setting forth this Certificate of Incorporation. Pursuant to Section 228 of the 
General Corporation Law, the sole stockholder of the Corporation duly consented to this 
Certificate of Incorporation. 

FIRST: 	The name of the corporation is Alpha Appalachia Holdings, Inc. 

(hereinafter referred to as the "Corporation"). 

SECOND: The registered office of the Corporation is to be located at 2711 

Centerville Road, Suite 400, in the City of Wilmington, in the County of New Castle, in the State 

of Delaware, 19808. The name of its registered agent at that address is Corporation Service 

Company. 

THIRD: 	The purpose of the Corporation is to engage in any lawful act or 

activity for which a corporation may be organized under the General Corporation Law of 

Delaware. 

FOURTH: The total number of shares of stock which the Corporation is 

authorized to issue is one thousand one hundred (1,100) shares of stock. One thousand (1000) 

shares shall be designated common stock ("Common Stock"). One hundred (100) shares shall be 

designated preferred stock ("Preferred Stock"), all of which are presently undesignated to a 

series. The Board of Directors of the Corporation is hereby authorized from time to time to 
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provide by resolution for the issuance of shares of Preferred Stock in one or more series not 

exceeding the aggregate number of shares of Preferred Stock authorized by this Certificate of 

Incorporation, as amended from time to time; and to determine with respect to each such series 

the voting powers, if any (which voting powers if granted may be full or limited), designations, 

preferences and relative, participating, optional or other special rights, and the qualifications, 

limitations or restrictions relating thereto; including without limiting the generality of the 

foregoing, the voting rights relating to shares of Preferred Stock of any series (which may be one 

or more votes per share or a fraction of a vote per share, which may vary over time and which 

may be applicable generally or only upon the happening and continuance of stated events or 

conditions), the rate of dividend to which holders of Preferred Stock of any series may be 

entitled (which may be cumulative or noncumulative), the rights of holders of Preferred Stock of 

any series in the event of liquidation, dissolution or winding up of the affairs of the Corporation, 

the rights, if any, of holders of Preferred Stock of any series to convert or exchange such shares 

of Preferred Stock of such series for shares of any other class or series of capital stock or for any 

other securities, property or assets of the Corporation or any subsidiary (including the 

determination of the price or prices or the rate or rates applicable to such rights to convert or 

exchange and the adjustment thereof, the time or times during which the right to convert or 

exchange shall be applicable and the time or times during which a particular price or rate shall be 

applicable), whether or not the shares of that series shall be redeemable, and, if so, the terms and 

conditions of such redemption, including the date or dates upon or after which they shall be 

redeemable, and the amount per share payable in case of redemption, which amount may vary 

under different conditions and at different redemption dates, and whether any shares of that 
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series shall be redeemed pursuant to a retirement or sinking fund or otherwise and the terms and 

conditions of such obligation. 

Each share of Preferred Stock shall have a par value of $0.01 and each share of 

Common Stock shall have a par value of $0.01. 

FIFTH: 	The following provisions are inserted for the management of the 

business and for the conduct of the affairs of the Corporation, and for further definition, 

limitation and regulation of the powers of the Corporation and of its directors and stockholders: 

(1) The number of directors of the Corporation shall be such as from time to 

time shall be fixed by, or in the manner provided in, the by-laws. Election of directors need not 

be by ballot unless the by-laws so provide. 

(2) The Board of Directors shall have powers without the assent or vote of the 

stockholders to make, alter, amend, change, add to or repeal the by-laws of the Corporation; to 

fix and vary the amount to be reserved for any proper purpose; to authorize and cause to be 

executed mortgages and liens upon all or any part of the property of the Corporation; to 

determine the use and disposition of any surplus or net profits; and to fix the times for the 

declaration and payment of dividends. 

(3) The directors in their discretion may submit any contract or act for 

approval or ratification at any annual meeting of the stockholders or at any meeting of the 

stockholders called for the purpose of considering any such act or contract, and any contract or 

act that shall be approved or be ratified by the vote of the holders of a majority of the stock of the 

Corporation which is represented in person or by proxy at such meeting and entitled to vote 

thereat (provided that a lawful quorum of stockholders be there represented in person or by 

proxy) shall be as valid and as binding upon the Corporation and upon all the stockholders as 
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though it had been approved or ratified by every stockholder of the Corporation, whether or not 

the contract or act would otherwise be open to legal attack because of directors' interest, or for 

any other reason. 

(4) In addition to the powers and authorities hereinbefore or by statute 

expressly conferred upon them, the directors are hereby empowered to exercise all such powers 

and do all such acts and things as may be exercised or done by the Corporation; subject, 

nevertheless, to the provisions of the statutes of Delaware, of this certificate, and to any by-laws 

from time to time made by the stockholders; provided, however, that no by-laws so made shall 

invalidate any prior act of the directors which would have been valid if such by-law had not been 

made. 

SIXTH: 	Each person who was or is made a party or is threatened to be 

made a party to or is involved in any action, suit or proceeding, whether civil, criminal, 

administrative or investigative (hereinafter a "proceeding"), by reason of the fact that he or she, 

or a person of whom he or she is the legal representative, is or was a director or officer of the 

Corporation or is or was serving at the request of the Corporation as a director, officer, employee 

or agent of another corporation or of a partnership, joint venture, trust or other enterprise, 

iiluluding s4.:ivic,.; with respect to employee benefit plans, whether the basis of such proceeding is 

alleged action in an official capacity as a director, officer, employee or agent or in any other 

capacity while serving as a director, officer, employee or agent, shall be indemnified and held 

harmless by the Corporation to the fullest extent authorized by the Delaware General 

Corporation Law, as the same exists or may hereafter be amended (but, in the case of any such 

amendment, only to the extent that such amendment permits the Corporation to provide broader 

indemnification rights than said law permitted the Corporation to provide prior to such 
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amendment), against all expense, liability and loss (including attorneys' fees, judgments, fines, 

ERISA excise taxes or penalties and amounts paid or to be paid in settlement) reasonably 

incurred or suffered by such person in connection therewith and such indemnification shall 

continue as to a person who has ceased to be a director, officer, employee or agent and shall 

inure to the benefit of his or her heirs, executors and administrators; provided, however, that, 

except as provided in paragraph (1) hereof, the Corporation shall indemnify any such person 

seeking indemnification in connection with a proceeding (or part thereof) initiated by such 

person only if such proceeding (or part thereof) was authorized by the Board of Directors of the 

Corporation. The right to indemnification conferred in this Article shall be a contract right and 

shall include the right to be paid by the Corporation the expenses incurred in defending any such 

proceeding in advance of its final disposition; provided, however, that, if the Delaware General 

Corporation Law requires, the payment of such expenses incurred by a director or officer in his 

or her capacity as a director or officer (and not in any other capacity in which service was or is 

rendered by such person while a director or officer, including, without limitation, service to an 

employee benefit plan) in advance of the final disposition of a proceeding, shall be made only 

upon delivery to the Corporation of an undertaking, by or on behalf of such director or officer, to 

repay all amounts so advanced if it shall ultimately be determined that such director or officer is 

not entitled to be indemnified under this Article or otherwise. The Corporation may, by action of 

its Board of Directors, provide indemnification to employees and agents of the Corporation with 

the same scope and effect as the foregoing indemnification of directors and officers. 

(1) if a claim under the foregoing paragraph is not paid in full by the 

Corporation within thirty days after a written claim has been received by the Corporation, the 

claimant may at any time thereafter bring suit against the Corporation to recover the unpaid 
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amount of the claim and, if successful in whole or in part, the claimant shall be entitled to be 

paid also the expense of prosecuting such claim. It shall be a defense to any such action (other 

than an action brought to enforce a claim for expenses incurred in defending any proceeding in 

advance of its final disposition where the required undertaking. if any is required, has been 

tendered to the Corporation) that the claimant has not met the standards of conduct which make 

it permissible under the Delaware General Corporation Law for the Corporation to indemnify the 

claimant for the amount claimed, but the burden of proving such defense shall be on the 

Corporation. Neither the failure of the Corporation (including its Board of Directors, independent 

legal counsel, or its stockholders) to have made a determination prior to the commencement of 

such action that indemnification of the claimant is proper in the circumstances because he or she 

has met the applicable standard of conduct set forth in the Delaware General Corporation Law, 

nor an actual determination by the Corporation (including its Board of Directors, independent 

legal counsel, or its stockholders) that the claimant has not met such applicable standard of 

conduct, shall be a defense to the action or create a presumption that the claimant has not met the 

applicable standard of conduct. 

(2) The right to indemnification and the payment of expenses incurred in 

defending a proceeding in advance of its final disposition conferre4 in this Article shall not be 

exclusive of any other right which any person may have or hereafter acquire under any statute, 

provision of the Restated Certificate of Incorporation, bylaw, agreement, vote of stockholders or 

disinterested directors or otherwise. 

(3) The Corporation may maintain insurance, at its expense, to protect itself and 

any director, officer, employee or agent of the Corporation or another corporation, partnership, 

joint venture, trust or other enterprise against any such expense, liability or loss, whether or not 
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the Corporation would have the power to indemnify such person against such expense, liability 

or loss under the Delaware General Corporation Law. 

SEVENTH: Whenever a compromise or arrangement is proposed between the 

Corporation and its creditors or any class of them and/or between the Corporation and its 

stockholders or any class of them, any court of equitable jurisdiction within the State of 

Delaware, may, on the application in a summary way of the Corporation or of any creditor or 

stockholder thereof or on the application of any receiver or receivers appointed for the 

Corporation under the provisions of section 291 of Title 8 of the Delaware Code or on the 

application of trustees in dissolution or of any receiver or receivers appointed for the Corporation 

under the provisions of section 279 of Title 8 of the Delaware Code order a meeting of the 

creditors or class of creditors, and/or of the stockholders or class of stockholders of the 

Corporation, as the case may be, to be summoned in such manner as the said court directs. If a 

majority in number representing three-fourths in value of the creditors or class of creditors, 

and/or of the stockholders or class of stockholders of the Corporation, as the case may be, agree 

to any compromise or arrangement and to any reorganization of the Corporation as consequence 

of such compromise or arrangement, the said compromise or arrangement and the said 

reorganization shall, if sanctioned by the court to which the said application has been made, be 

binding on all the creditors or class of creditors, and/or on all the stockholders or class of 

stockholders, of the Corporation, as the case may be, and also on the Corporation. 

EIGHTH: The Corporation reserves the right to amend, alter, change or 

repeal any provision contained in this certificate of incorporation in the manner now or hereafter 

prescribed by law, and all rights and powers conferred herein on stockholders, directors and 

officers are subject to this reserved power. 
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NINTH: 	To the fullest extent permitted by the Delaware General 

Corporation Law, as the same exists or may hereafter be amended, a director of the Corporation 

shall not be personally liable to the Corporation or its stockholders for monetary damages for 

breach of fiduciary duty as a director. 
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IN WITNESS WHEREOF, Massey Energy Company has caused this Amended and Restated 
Certificate of Incorporation to be executed by Vaughn R. Groves, its Executive Vice President, 
General Counsel and Secretary, on this l g  day of June, 2011. 

Name: Vaughn R. Grove: 
Title: Executive Vice President, 

General Counsel and 
Secretary 
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EXECUTION COPY 

December 3, 2010 

Don L. Blankenship 

Re: 	Retirement Agreement 

Dear Don: 

This letter agreement ("Agreement") sets forth the complete terms under which you will 
retire as a director, officer and employee of Massey Energy Company (the "Company") and any 
and all of its subsidiaries or affiliates for whom you are a director, officer or employee as of the 
date hereof. 

1. Retirement Date.  Your letter agreement dated as of December 30, 2009, and 
Appendix A attached thereto (the "Employment Agreement"), provide for an employment term 
through December 31, 2011. Nevertheless, the Company and you agree that you hereby resign 
as a member of the board of directors of the Company (the "Board") and as the Chairman of the 
Board and Chief Executive Officer of the Company, and as a director and officer of any and all 
subsidiaries or affiliates of the Company, effective as of December 3, 2010, and that your 
retirement as an employee of the Company and its subsidiaries and affiliates will be effective as 
of December 31, 2010. Accordingly, your last day of employment with the Company will be 
December 31, 2010 (your "Retirement Date"). After your Retirement Date, you will no longer 
be a director, officer or employee of the Company or any subsidiary or affiliate of the Company. 
Between December 3, 2010 and your Retirement Date, you will perform such duties as are 
required by the Company that are commensurate with your experience, qualifications and stature. 

2. Severance Benefits.  In consideration for your resignation, the early termination 
of the Employment Agreement, the convenants described in sections 5 and 6 of this Agreement, 
the general release described in section 7 of this Agreement, the consulting services described in 
section 9 of this Agreement and the other consideration described herein, the receipt and 
adequacy of which are hereby acknowledged, the Company agrees to the following payments 
and benefits contained in this Agreement. In this regard, you acknowledge and agree that your 
voluntary decision to retire as of December 31, 2010, does not entitle you to any severance 
payments or benefits under the Employment Agreement. In addition, you acknowledge and 
agree that there are no current facts and circumstances that would entitle you to severance 
payments or benefits under your Change in Control Severance Agreement, as amended and 
restated, dated October 22, 2010 (your "Change in Control Agreement"). From and after the 
Retirement Date, the Employment Agreement and Change in Control Agreement shall cease to 
have any force or effect. 
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a. Severance Payments. The Company will make two payments in cash or 
cash equivalent to you aggregating Twelve Million Dollars ($12,000,000), the first in the amount 
of Two Million Dollars ($2,000,000), which the Company views as not being deferred 
compensation subject to Section 409A of the Code (as defined in section 14 of this Agreement), 
and shall be paid on December 31, 2010 and the second in the amount of Ten Million Dollars 
($10,000,000), which the Company views as being deferred compensation subject to Section 
409A of the Code and shall be paid on July 1, 2011 or, if sooner, within five (5) days of your 
death, less any applicable federal, state and local income or employment taxes required to be 
withheld. These are payments to which you would not otherwise be entitled in the absence of 
this Agreement. The Company agrees at your written request to place any amount to be paid to 
you pursuant to this section 2.a. after December 31, 2010 in a "rabbi trust" of which the trustee is 
a bank selected by the Company, which trust shall be a grantor trust of the Company for federal 
income tax purposes and shall be based on the model "rabbi trust" described in Rev. Proc. 92-64, 
1992-2 CB 422. 

b. Performance Award Settlement. The Company agrees to pay you on 
December 31, 2010, based on reasonable estimates of actual performance to be agreed, those 
portions of the 2008-2010 long term incentive award, the 2010 cash incentive bonus award, the 
2010 performance-based restricted unit awards, the 2010 performance-based cash incentive 
awards and the 2010 performance-based restricted stock award that would otherwise be payable 
to you on or before March 15, 2011 for the performance periods ending 2010. This settlement 
will be subject to applicable federal, state and local income or employment taxes required to be 
withheld. If we are unable to reach an agreed settlement, any unsettled awards will be 
determined by the Company in accordance with the terms of the applicable plans and agreements 
and paid in the normal course of business. These are payments which you would otherwise 
receive after December 31, 2010 and on or before March 15, 2011, in the absence of this 
Agreement, based on your Retirement Date. 

c. Property Adjacent to Sprigg, West Virginia Residence. The Company 
hereby grants you the option to purchase for cash at its appraised fair market value the real 
property owned by the Company that is currently not a part of the parcel of real estate that is 
included as part of the residence currently being occupied by you as your principal residence in 
Sprigg, West Virginia (your "Sprigg residence") but is otherwise on and inside the fenced-in area 
surrounding your Sprigg residence. The Company agrees to obtain the appraisal and provide a 
copy to you no later than February 28, 2011. You will then have the right during the period 
between July 1, 2011 until December 31, 2011 to purchase the property. 

d. Right of Way. The Company hereby agrees to provide you by March 15, 
2011 with a non-exclusive personal access easement through the property owned by the 
Company's subsidiaries, Road Fork Development Company, Inc. and Lauren Land Company, or 
their successors or assigns (collectively, the "Specified Subsidiaries"). Such access easement 
shall be for ingress and egress over the road beginning at the end of the state and/or county road 
maintenance on Kentucky Route 292 and extending along the river to the bridge that crosses 
over to Sprigg, West Virginia, then extending to the intersection with West Virginia State Route 
49, as such easement area is generally depicted and shaded in green on Exhibit A, attached 
hereto and incorporated herein. The access easement agreement shall be personal to you, shall 
not benefit your successors or assigns, shall not attach to any property owned by you, including 
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without limitation, the Sprigg property, and shall terminate upon your death or when you no 
longer own the Sprigg property. In the access easement agreement, you shall waive any claim 
relating to such easement against the Company and its affiliates and subsidiaries, including 
without limitation, the Specified Subsidiaries. Further, in the access easement agreement you 
shall indemnify the Company and its affiliates and subsidiaries, including without limitation, the 
Specified Subsidiaries from and against any and all liabilities, claims, damages, and expenses 
whatsoever arising from or associated with your use of the access easement. The access 
easement agreement shall also provide that the Company and the Specified Subsidiaries shall 
have no obligation to maintain or improve the access easement area, including, without 
limitation, the roads or the bridge located therein. 

e. Vehicle. The Company hereby agrees to provide you by March 15, 2011 
with title to the 1965 Blue Chevrolet Truck (VIN xxxxxxxxx555) that you previously transferred 
to the Company. 

f. Continued Health Care Coverage. For a period of 24 months following 
your Retirement Date, you will be entitled to receive, at the Company's election, either (1) the 
medical and dental coverage in effect for you on your Retirement Date (or generally comparable 
coverage), as the same may be changed from time to time for Company employees generally, as 
if you had continued in employment during such period, or (ii) cash payments in an amount 
equal to your reasonable after-tax cost of comparable continuing coverage, with any such cash 
payments to be made in accordance with the ordinary payroll practices of the Company (not less 
frequently than monthly) for employees generally for the period during which such cash 
payments are to be provided. 

g. Access to Documents. The Company agrees that you and your attorneys 
shall have access to documents in possession of the Company necessary to defend yourself in 
litigation or investigations arising out of your employment by the Company; provided that such 
access shall be conditioned on your and your attorneys entering into a customary confidentiality 
agreement. 

3. 	Employee and Other Benefits and Rights. 

a. You agree that any and all awards relating to fiscal year 2011 otherwise to 
be made under your Employment Agreement (including the cash incentive bonus award in 
section 1.2 thereof, the restricted stock and restricted units in section 1.3 thereof, the 
performance-based restricted unit awards in section 1.4 thereof, the performance-based cash 
incentive awards in section 1.5 thereof and performance-based restricted stock award in 
section 1.6 thereof) shall not be made and that you have no rights thereto since you will not be 
employed by the Company in 2011. 

b. It is agreed that, except as otherwise provided in this Agreement, this 
Agreement does not affect your rights and entitlements under the following plans and programs: 

• Massey Energy Retirement Plan. 

• Coal Company Salary Deferral and Profit Sharing Plan. 
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• A.T. Massey Coal Company, Inc. Executive Deferred Compensation Plan. 

• Massey Executive Deferred Compensation Program (including stock 
appreciation rights) under the Company 1997 Stock Appreciation Rights Plan 
and by prior agreement (in the form of that certain Amendment No. 1 dated 
February 22, 2005 to the Amended and Restated Employment Agreement 
entered into as of November 1, 2001, as amended and restated on July 16, 
2002, by and between the Company, A. T. Massey Coal Company, Inc. and 
you) pursuant to which the value thereof on exercise is to be transferred to the 
Massey Executive Deferred Compensation Plan). 

• Special Successorship and Development Retention Program (with Massey 
Energy Company, formerly named Fluor Corporation). 

• Massey Executives' Supplemental Benefit Plan. 

• A. T. Massey Coal Company, Inc. Supplemental Benefit Plan. 

• Retiree Medical Benefits Program. 

• All other granted and outstanding awards under the Company's equity 
prograrn(s), including stock option, restricted stock, restricted unit, stock 
appreciation rights and other equity-based incentive awards. 

4. Standard Payments. You also will receive payments for earned and unpaid base 
salary accrued through your Retirement Date and unreimbursed business related expenses 
incurred through your Retirement Date, as are reimbursable under the Company's normal 
policies. Payment of these items will be made consistent with normal check processing 
schedules but in no event later than two and a half months after your Retirement Date. 

5. Non-Competition. You acknowledge that you have received from the Company 
valuable information, and that your services were of a special character which had unique value 
to the Company, the loss of which will not be readily calculable. Given the unique value of your 
services, and in light of the consideration provided pursuant to this Agreement, you covenant and 
agree as follows: 

a. 	For a period of two (2) years after your Retirement Date, you shall not, 
directly or indirectly, without the prior written consent of the Company (not to be unreasonably 
withheld), provide services to or engage in any other activities (whether as an owner, principal, 
agent, employer, director, officer, employee, partner, consultant or otherwise) for any company, 
business or other person engaged in operations or businesses that are the same as or substantially 
similar to, or are otherwise competitive with, those engaged in by the Company, its subsidiaries, 
or affiliates as of the Retirement Date; provided that the foregoing shall not prohibit (i) your 
passive ownership of no more than 5% of any class of securities of a publicly traded company, 
(ii) your providing such services to or engaging in such activities for any such company, business 
or other person to the extent such company, business or other person has annual coal production 
of less than five million tons or (iii) your providing such services to or engaging in such 
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activities for any such company, business or other person in any State in which the Company and 
its subsidiaries and affiliates do not conduct business as of your Retirement Date. 

b. For a period of two (2) years after your Retirement Date, you shall not, 
directly or indirectly, (1) offer employment to, recruit, hire or cause to be hired any officer or 
supervisory personnel of the Company or any of its affiliates or subsidiaries (or any individual 
who ceased to be such an officer or supervisor as a result of your violation of this paragraph) or 
(2) solicit, induce or encourage any such individual to terminate his or her employment with the 
Company or any of its subsidiaries or affiliates (whether or not for purposes of obtaining such 
individual's services); provided  that it shall not be a violation of the foregoing for (i) you or your 
subsequent employers to make general advertisements that are not targeted at such individuals or 
(ii) you to serve, upon request, as an employment reference for any such individual with regard 
to a entity or person with which you are not affiliated. 

c. You shall not make any statement, whether written or oral, that criticizes 
or disparages the Company or its subsidiaries or affiliates, their past or present employees, 
officers, directors, representatives and agents, their respective operations or businesses or 
otherwise make any such statements that tend to portray any of the foregoing in an unfavorable 
light; provided  that the foregoing shall not be violated by (i) your rebutting factually inaccurate 
statements made about you or (ii) your making statements regarding actions or events that 
occurred more than five years prior to the date hereof. Notwithstanding the foregoing, nothing in 
this Agreement shall be interpreted to limit your rights to confer with counsel or to provide 
truthful testimony pursuant to subpoena, notice of deposition or as otherwise required by law. 
This provision is in addition to, and not in lieu of, the substantive protections under applicable 
law relating to defamation, libel, slander, interference with contractual or business relationships, 
or other statutory, contractual, or tort theories. 

d. You agree that a breach of any of the covenants set forth in sections 5 and 
6 of this Agreement, or their subparts, would result in irreparable injury and damage to the 
Company, for which it would have no adequate remedy at law. Additionally, you agree that in 
the event of such a breach, the Company shall be entitled to injunctive relief without waiver of or 
prejudice to any other legal or equitable remedies that may be available to the Company. 

e. You have read and considered the provisions of sections 5 and 6 hereof, 
and their subparts, and agree that the restrictions set forth are fair and reasonable and are 
reasonably required for the protection of the interests of the Company, its officers, directors, and 
other employees. You agree to comply with each such provision in accordance with its terms, 
and you agree that you shall not, and hereby agree to waive and release any right or claim to, 
challenge the reasonableness, validity or enforceability of any of such provision. 

1. 	If any of the provisions of sections 5 and 6 hereof, or their subparts, shall 
be held by a court to be invalid or unenforceable in regard to geography, time period or scope of 
activity prohibited, the parties agree that the restrictions on geography, time period, or scope of 
activities shall be modified to become the maximum restriction on geography, time period or 
scope of activities that such court deems reasonable and enforceable. 
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g. 	You agree that any action brought to enforce or to test the enforceability 
of any provision of this Agreement shall be brought in either the United States District Court for 
the Eastern District of Virginia, Richmond Division, or the Circuit Court of Henrico County, 
Virginia. You hereby voluntarily consent to personal jurisdiction in the Commonwealth of 
Virginia and waive any right you may otherwise have to contest the assertion of jurisdiction over 
you in Virginia. 

6. Non-Disclosure of Confidential Information. You hereby covenant and agree 
that, except as specifically requested or directed by the Company, you shall not disclose to any 
person, or use for any purpose, any confidential or proprietary information (as provided below) 
of the Company. For purposes of this Agreement, the term "confidential or proprietary 
information" shall mean all information of any nature and in any form that is owned by the 
Company and that is not publicly available (other than by your breach of this section or any 
similar confidentiality obligation) or generally known to persons engaged in businesses similar 
or related to those of the Company. For purposes of this section, the term "Company" shall also 
include any subsidiary or affiliate of the Company. The foregoing obligations imposed by this 
section shall not apply (i) in the course of the business of and for the benefit of the Company, (ii) 
if such confidential or proprietary information has become, through no fault of yours, generally 
known to the public, or (iii) if you are required by law to make disclosure (after giving the 
Company notice and an opportunity to contest such requirement). 

7. General Release. 

a. For and in consideration of the payments and promises set forth in this 
Agreement, and other good and valuable consideration to which you would not have been 
otherwise entitled in the absence of this Agreement, the sufficiency of which is hereby 
acknowledged, and except as otherwise provided in this Agreement, you hereby release, acquit, 
and forever discharge the Company and all its past and present subsidiaries, affiliates, owners, 
shareholders, officers, directors and employees, and all successors and assigns thereof (each a 
"Released Party"), from any and all claims, charges, complaints, demands, liabilities, 
obligations, promises, agreements, controversies, damages, actions, causes of action and suits 
(including claims for attorneys' fees and legal expenses), of any nature whatsoever, known or 
unknown, which you now have, had, or may have against the Company or any other Released 
Party of any kind or nature whatsoever, arising from any act, omission, transaction, matter, or 
event (whether presently known or unknown) which occurred or is alleged to have occurred up 
to the date of this Agreement. 

b. Except as provided in section 7.c. below, the claims knowingly and voluntarily 
released herein include, but are not limited to, all claims relating in any way to your employment 
with the Company or the conclusion of that employment, whether such claims are now known or 
are later discovered, such as claims under Title VII of the Civil Rights Act of 1964, 42 U.S.C. 
§ 1981, the Americans with Disabilities Act, the Family and Medical Leave Act, the Fair Labor 
Standards Act or other federal or state wage and hour laws, the Employee Retirement Income 
Security Act, claims for breach of contract, infliction of emotional distress, claims under any 
other federal or state law pertaining to employment or employment benefits, and any other 
claims of any kind based on any contract, tort, ordinance, regulation, statute, or constitution. 
You acknowledge that this Agreement may be pled as a complete defense and shall constitute a 
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full and final bar to any claim based on any act, omission, transaction, matter, or event which has 
occurred or is alleged to have occurred up to the date you execute this Agreement. You agree 
not to sue the Company or any other Released Party, at law or in equity, in any forum for any 
claims, counterclaims, actions, complaints or causes of action released pursuant to this section. 

c. 	Notwithstanding anything in this section 7 to the contrary, the claims knowingly 
and voluntarily released herein shall exclude (i) any claim that may not be waived or released by 
this Agreement under applicable law (including your right to file a claim with the Equal 
Employment Opportunity Commission), (ii) your rights to indemnification and advancement of 
legal fees as described in section 12 or (iii) your right to enforce this Agreement. 

8. Secretarial Assistance and Office. The Company agrees to provide you, during 
the Consulting Period (as defined below), and, in the Company's sole discretion, during the three 
subsequent calendar years, with secretarial assistance in the form of a single secretary, who shall 
be available to perform reasonable administrative and clerical tasks (but shall not be permitted to 
perform any services related to any business or activities of yours that are competitive with the 
Company or its subsidiaries or affiliates) for a number of hours per work week no greater than 
the hours worked by your secretary in 2010. The Company shall be responsible for the 
compensation, employee benefits and other related costs of providing such assistance to you. 
Further, you agree that, if you become aware that, any correspondence or communication 
received by you or such secretary is intended for the Company, its subsidiaries or affiliates or 
their respective directors, officers or employees, you shall (and shall instruct such secretary to) 
promptly return such property to the Company. The Company further agrees to provide you, 
during the Consulting Period, and, in the Company's sole discretion, during the three subsequent 
calendar years, with the continued use of your office and standard office equipment at Lauren 
Land Company in 24406 U.S. Route 119, Belfry, KY. 

9. Consulting Services. You agree that, although you shall not be an employee of 
the Company, its subsidiaries or affiliates after your Retirement Date, you shall provide (i) for a 
period of two (2) years after your Retirement Date (the "Consulting Period"), consulting services 
as reasonably requested by the Company to aid it in its business (including, without limitation, 
assistance with respect to the transition of your responsibilities to your successor, advising 
company personnel on industry matters and providing assistance with litigation and regulatory 
matters) and (ii) following the Consulting Period, cooperation and assistance with litigation and 
similar proceedings as reasonably requested by the Company; provided that, in each case, (i) the . 

Company shall provide you with reasonable advanced written notice when requesting such 
services or assistance, (ii) any services or assistance requested shall be scheduled so as to not 
unreasonably disrupt your business and personal affairs and (iii) you shall not be required to 
provide more than 32 hours of such services or assistance in any month. During the Consulting 
Period, the Company shall pay you a monthly retainer of $5,000 in exchange for your providing 
(and being available to provide) consulting services. The Company shall promptly reimburse 
you, upon receipt of reasonable documentation, for all out-of-pocket expenses reasonably 
incurred by you for the purpose of providing any consulting services or assistance required under 
this section. 

10. No Assistance in Actions against the Company. You agree that you will not 
voluntarily participate, directly or indirectly, as a witness, consultant, expert or otherwise, in any 

Page 7 

YCORP:3254126v6:3200A:12/03/10-05;35 pj] 



action at law, proceeding in equity or any administrative proceeding against the Company, its 
affiliates, subsidiaries, officers or directors, unless requested to do so by the Company or 
compelled to do so by law. In the event that you believe you are compelled by law to testify or 
otherwise participate in any action or proceeding against the Company, its affiliates, subsidiaries, 
officers or directors, you agree to provide the Company with reasonable advance notice of the 
subpoena or other judicial notice that you believe compels your participation. Nothing in this 
Agreement shall prohibit or restrict you from: (i) making any disclosure of information required 
by law; or (ii) providing information to, or testifying or otherwise assisting in any investigation 
or proceeding brought by any regulatory or law enforcement agency or legislative body. 

11. Obligations Upon Retirement. Upon your Retirement Date, you shall return to the 
Company, unless otherwise agreed with the Company, all computers, computer data storage 
devices, files, contracts, customer lists, ledgers, supplies, equipment, checks, and all other 
materials and records of any kind that are the property of the Company or any of its subsidiaries 
or affiliates, that may be in your possession or under your control, including all copies of any of 
the foregoing; provided that you shall be allowed to retain a copy of your personal 
correspondence to the extent that (i) you notify the Company in advance of your retention of 
such documents and provide the Company with an opportunity to obtain a copy thereof and (ii) 
you comply with all your obligations regarding the confidentiality of the information contained 
therein (including section 6 hereof). 

12. Indemnity Obligations. The Company agrees to maintain and adhere to all its 
obligations to indemnify you and advance your legal fees in accordance with the terms and 
conditions set forth in the Company's Certificate of Incorporation and any written indemnity 
agreements existing and in force as of your Retirement Date, or as otherwise imposed by law, for 
so long as those agreements or legal obligations require. 

Severability. The terms, conditions, covenants, restrictions, and other provisions 
contained in this Agreement are separate, severable, and divisible. If any term, provision, 
covenant, restriction, or condition of this Agreement or part thereof; or the application thereof to 
any person, place, or circumstance, shall be held to be invalid, unenforceable, or void, the 
remainder of this Agreement and such term, provision, covenant, or condition shall remain in full 
force and effect to the greatest extent practicable and permissible by law, and any such invalid, 
unenforceable, or void term, provision, covenant, or condition shall be modified, amended, 
limited, or deleted to the extent necessary to render the same and the remainder of this 
Agreement valid, enforceable, and lawful. 

14. 	Taxes. 

a. 	Except as provided in section 14.c. hereof, you shall be responsible for any tax 
consequences of any payments made pursuant to this Agreement, except for any applicable taxes 
that the Company withholds. You acknowledge and agree that the Company is not undertaking 
to advise you with respect to any tax consequences of this Agreement, and that you are solely 
responsible for determining those consequences and satisfying all of your applicable tax 
obligations resulting from any payments described herein. 
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b. For purposes of this Agreement, all rights to payments hereunder shall be treated 
as rights to receive a series of separate payments and benefits to the fullest extent allowed by 
Section 409A of the Internal Revenue Code of 1986, as amended (the "Code"). For purposes of 
this Agreement, your Retirement Date will constitute a "separation from service" within the 
meaning of Section 409A of the Code. Because you are a "specified employee" under Section 
409A of the Code, the amounts that you are to receive under this Agreement that are not 
otherwise exempt from Section 409A of the Code will not be paid until after the date which is six 
(6) months after your Retirement Date or, if earlier, your date of death. Any remaining amounts 
shall be paid as otherwise scheduled in this Agreement, except that all reimbursements and in-
kind benefits provided under this Agreement shall be provided in accordance with the 
requirements of Section 409A of the Code, including where applicable the requirement that 
(1) any reimbursement shall be for expenses incurred during your lifetime, (2) the amount of 
expenses eligible for reimbursement, or provision in-kind, during any calendar year may not 
affect the eligible expenses during any other calendar year, (3) such reimbursements shall be 
made (or in-kind benefits provided) in no event later than the last day of the calendar year 
following the year in which incurred and (4) the right to reimbursement or in-kind benefit is not 
subject to liquidation or exchange. This Agreement is intended to comply with the applicable 
requirements of Section 409A of the Code and shall be construed and interpreted in accordance 
therewith. The Company may at any time amend or suspend this Agreement, or any payments to 
be made hereunder, as necessary to be in compliance with Section 409A of the Code to avoid the 
imposition of any potential taxes, penalties or interest as a result of failing to comply with 
Section 409A of the Code. 

c. Notwithstanding any of the provisions of this Agreement or any other agreement 
pertaining to you, the Company shall hold you harmless on an after-tax basis from any additional 
income tax, interest or penalties imposed under Section 409A of the Code if any payment or 
benefit which is to be provided pursuant to this Agreement fails to comply with, or be exempt 
from, the requirements of Section 409A of the Code. 

d. Notwithstanding any of the provisions of this Agreement or any other agreement 
pertaining to you, the Company shall not be obligated to hold you harmless from, or make any 
gross up payment to you for, any additional income tax, excise tax, interest or penalties imposed 
under Section 4999 of the Code if any payment or benefit which is to be provided pursuant to 
this Agreement or otherwise is considered to be an excess parachute payment under Section 
280G of the Code. 

15. 	Accord and Satisfaction. Subject to the obligations of the Company set forth 
herein (including section 14.c. hereof), by signing this Agreement, you accept the payments and 
other benefits described herein as a final accord and satisfaction of all payments and benefits due 
you from the Company or subsidiary or affiliate, including, without limitation, any amounts that 
may be otherwise due you under the terms of any agreement, including the Employment 
Agreement and the Change in Control Agreement, or any other document, minutes or 
resolutions, and you hereby waive any rights to receive any other payments or benefits from the 
Company or any subsidiary or affiliate of the Company other than as described in this 
Agreement. You also acknowledge that you are not entitled to receive any payments or benefits 
under any other severance plan, arrangement, program or policy of the Company or any 
subsidiary or affiliate of the Company (including the Change in Control Agreement). This 
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Agreement constitutes the final and entire agreement between you and the Company on the 
subject matter herein, and no other representation, promise, or agreement has been made to cause 
you to sign this Agreement. All other agreements regarding your employment or the subject 
matter therein shall be superseded by this Agreement, except as expressly set forth herein. 

16. Assignment. Your rights and obligations under this Agreement are personal to 
you and may not be transferred by you by assignment or otherwise. 

17. Non-Waiver. Neither any course of dealing nor any failure or neglect of either 
party hereto in any instance to exercise any right, power, or privilege hereunder or under law 
shall constitute a waiver of that right, power, or privilege or of the same right, power, or 
privilege in any other instance. Any waiver by either party hereto must be contained in a written 
instrument signed by the party to be charged with such waiver. 

18. Acknowledgements. You acknowledge that you have read this Agreement and 
understand its terms. You have been provided with a full and fair opportunity to consult with an 
attorney and tax advisor of your choosing and to obtain any and all advice you deem appropriate 
with respect to this Agreement. In light of the foregoing, you are satisfied with the terms of this 
Agreement and agree that its terms are binding upon you. Nothing in this Agreement shall be 
deemed an admission by the Company or any subsidiary or affiliate of the Company, or by you, 
of any violation of any agreement, statute, law, or right or of any wrongdoing of any kind. The 
Company shall promptly reimburse you for the reasonable legal and tax advisory expenses 
incurred by you in connection with the negotiation and execution of this Agreement. 

19. Previous Agreements. You agree and specifically acknowledge that the Company 
and you are entering into this Agreement for the purpose of amicably resolving any and all issues 
relating to your employment with the Company and its cessation. 

20. Governing Law and Interpretation. This Agreement shall be deemed to be made 
in, and in all respects shall be interpreted, construed, and governed by and in accordance with the 
laws of the State of Delaware, notwithstanding any choice of law provisions otherwise requiring 
application of other laws. It shall be interpreted according to the fair meaning of the terms herein 
and not strictly in favor of, or against, either party. 

21. Amendments. No amendment or modification of this Agreement shall be binding 
or effective for any purpose unless made in a writing signed by the party against whom 
enforcement of such amendment or modification is sought. 

22. Successors and Assigns. This Agreement shall be binding upon and inure to the 
benefit of the parties thereto and their respective heirs, representatives, successors, transferees 
and permitted assigns. This Agreement shall not be assignable by you but shall be freely 
assignable by the Company. 

23. Counterparts. To facilitate execution, this Agreement may be executed in as 
many counterparts as may be required. All counterparts shall collectively constitute a single 
agreement. 
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24. 	Deadline for Execution. This Agreement shall only be effective to the extent you 
have signed and executed it and delivered your signature page to the Lead Independent Director 
of the Board on or before 10:00 pm Eastern Standard Time on December 3, 2010. To the extent 
you do not execute and deliver this Agreement on or before such time, the Company's offer to 
enter into this Agreement with you shall expire and be null and void ab initio and you shall have 
no rights or entitlements, and the Company shall have no obligations to you, with respect to such 
offer, this Agreement or the terms and conditions contained herein. 

Please sign and date in the space below to accept the terms of this Agreement and return 
the executed letter to me for the Company's files. If you have any questions, please let me 
know. 

Sincerely, 

MASSEY ENERGY COMPANY 

By: 	  
Name: ADM Bobby R. Inman 
Title: Lead Independent Director 

IN WITNESS WHEREOF, the undersigned have signed and executed this Agreement 
on the dates set forth below as an expression of their intent to be bound by the foregoing terms of 
this Agreement. 

By: 	  
Don L. Blankenship 	 Date 
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Dec. 03 2010 03:20PM P1/1 

WI 001 12/03/10 18:18 FAX 804 7881804 	lAsSEY LEGAL 

Dec-03-10 00:22ee 	rcm-Don L SLANREtiSHIP 	 0001100001 	1-804 P-02/0! F ,..008 

no rights or entithanen% and the Company shall have no obligations to you, with respect to sgch 
offer, This Aareemint or the to 	and onditions contained herein 

Please sign and &to in the space below to isceept The Terms of this Agreement and return 
the executed letter to me for the Complinrs tiles. If yea have way questions, please let nee 
know. 

Sincerely, 

MASSEY ENVY  COlvIPANY 

FROM :Gefinor Ventures 
	 FAX NO. :512 346 2111 

By: 
Name: AD / A .1;113y R. Inman 
Tide: Lead dependent Director 

1 WITNESS WHEREOF, ti o undersigned have signed end executed this A.gteement 
on the dates set firs& below as an expression of their intent To be bound by the foregoing terms of 
this Agreement. 

By; 	ok. ave 	 /0 

	

Don I.. Blankenship 	 are 
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ZUCKERMAN SPAEDER LLP 

1800 M STREET, NW SUITE no 
WASHINGTON. DC 20036-5807 

202 778.18180 202.822 8106 Isx www.zurkorman.com  

William W. Taylor, 11 
(202) 778-1810 
wtaylorezuckerrnan.com  

June 1, 2010 

VIA Federal Express 

Mr. Don Blankenship 
% Lauren Land Company 
P.O. Drawer 830 
Belfry, KY 41514 

Re: 	Engagement Letter 

Dear Don: 

The District of Columbia Rules of Professional Conduct require a law firm to set forth in 
writing the basis of its fees at the beginning of a representation. We are pleased to represent you 
under the terms and conditions set forth below. 

The purpose of this letter is to explain our fee arrangement and confirm the terms and 
conditions under which Zuckerman Spaeder LLP (the "Firm") will undertake to represent you in 
connection with investigations resulting from the Upper Big Branch mine explosion, and related 
matters if requested to undertake them. 

We bill for our services on an hourly rate basis, plus expenses. The hourly rates for our 
attorneys range from 11111 to 111111per hour, depending upon expertise and experience. My 
current hourly rate is $11111 Work performed by paralegals and researchers will be charged at the 
rate of sip to $0 per hour. These rates are subject to annual adjustment, usually in January, 
by the Firm. All time is billed in fifteen-minute increments, with the minimum time charged for 
any task being one-quarter of an hour. 

In addition to our professional fees, we will charge for out-of-pocket expenses (such as 
photocopying, long , distance telephone charges, travel, computerized legal research, messenger 
services and mailing expenses, investigators, secretarial overtime when required by the matter's 
timing, and the like) incurred by us on your behalf. We will routinely advance money for charges 
if a third-party invoice cannot feasibly be forwarded to you for payment, and any such 
disbursements will be included in our bill. However, we may on occasion forward to you bills 
from third parties for expenses and request that you pay these bills directly. Any photocopying 
that is done in-house will be charged to you at twenty cents ($20) per page; where practical, we 
endeavor to obtain more favorable rates by sending large copying jobs to outside vendors. Local 
mileage will be charged at the prevailing I.R.S. mileage reimbursement rate, currently fifty cents 

7589378. I 
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($.50) per mile. If it is necessary to retain consultants to aid us in representing you in this matter, 
you will be responsible for payment of all fees and expenses incurred by any such consultant, 
although for convenience the consultant may bill us for payment by you. Unless we agree to the 
contrary, we will not retain separately, or guarantee payment for, consulting services provided for 
your benefit. 

We will not be asking for a prepayment for fees and expenses, but reserve the right to do 
so in the future. We understand that your fees and expenses will be paid by Massey Energy 
Company. Therefore, we will submit monthly invoices to Massey Energy Company, through 
M. Shane Harvey, General Counsel, with a copy to you. The invoices we submit to Massey 
Energy Company will not contain an itemization of our time and expenses but will show a 
summary of hours and fees. This is to avoid disclosure of privileged information and possible 
waiver of the attorney client privilege. 

Massey Energy Company agrees to pay all fees and expenses incurred within thirty 
days of the date of any invoice. Any outstanding balances that are not paid when due will 
accrue a service charge at the rate of twelve (12) percent per annum (one percent (1%) per 
month) from the due date until paid, in order to offset the costs of carrying any overdue amount. 
It is understood.that the Firm will have an absolute right to discontinue representing you if, at 

any time or for any reason, a statement goes unpaid for sixty (60) days, and you agree that you 
will not object, and you hereby consent, to our withdrawal as your counsel in that event. 

You may terminate our services at any time under this agreement. In that event, we will 
be entitled to payment for the work performed prior to that termination and for whatever 
additional work may be necessary to transition the representation to successor counsel. At the 
conclusion of this engagement, you have the right to request that we deliver to you the files that 
we have compiled in connection with this matter, we otherwise reserve the right to destroy the 
files once the matter has been closed. 

If this correctly states our agreement, please sign and date this letter in the space 
provided below and return the signed original to me. I have enclosed an extra copy of this letter 
for your records. I am sending a copy directly to Mr. Harvey for his signature. Thank you very 
much for the confidence you have reposed in us by retaining us in this matter. We look forward 
to working with you. 

Si 	ly yours, 

William W. Taylor, III 

2589378,1 



Slfane Harvey 	 DATE 
General Counsel, Massey Energy Company 

SEEN and AGREED: 

Don Blankenship 

SEEN and AGREED: 

ZUCKERMAN SPAEDER LLP 

Blankenship Engagement 
June 1, 2010 
Page 3 
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AGREEMENT AND PLAN OF MERGER (this “ Agreement ”) dated as of January 28, 2011, among MOUNTAIN MERGER 
SUB, INC., a Delaware corporation (“ MergerCo ”), ALPHA NATURAL RESOURCES, INC., a Delaware corporation (“ Parent ” 
and, together with MergerCo, the “ Buyer Entities ”), and MASSEY ENERGY COMPANY, a Delaware corporation (the “ Company 
”).  

WHEREAS, the respective Boards of Directors of each of Parent, MergerCo and the Company have approved this Agreement and 
determined that the terms of this Agreement, including the Merger of MergerCo with and into the Company (the “ Merger ”) upon the terms and 
subject to the conditions set forth herein, are in the best interests of Parent, MergerCo or the Company, as the case may be, and their respective 
stockholders.  

WHEREAS, the respective Boards of Directors of each of MergerCo and the Company have declared the advisability of this Agreement, 
recommended adoption of this Agreement by their respective stockholders and directed that this Agreement be submitted to their respective 
stockholders for adoption.  

WHEREAS, the Board of Directors of Parent has resolved to recommend approval by the stockholders of Parent of the amendment of 
Parent’s certificate of incorporation to increase the number of authorized shares of common stock, par value $0.01 of Parent (“ Parent Common 
Stock ”) and the issuance of shares of Parent Common Stock in connection with the Merger, upon the terms and subject to the conditions set 
forth herein.  

WHEREAS, for U.S. Federal income tax purposes, the Merger is intended to qualify as a “reorganization” within the meaning of 
Section 368(a) of the Code (the “ Intended Tax Treatment ”), and this Agreement is intended to be, and is adopted as, a “plan of reorganization” 
for purposes of Sections 354 and 361 of the Code.  

WHEREAS, the Company, Parent and MergerCo desire to make certain representations, warranties, covenants and agreements in 
connection with the Merger and also to prescribe various conditions to the Merger.  

NOW, THEREFORE, in consideration of the representations, warranties, covenants and agreements contained in this Agreement, and 
subject to the conditions set forth herein, the parties hereto agree as follows:  
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ARTICLE I  

The Merger  

SECTION 1.01. The Merger. Upon the terms and subject to the conditions set forth in this Agreement, and in accordance with the General 
Corporation Law of the State of Delaware (the “ DGCL ”), MergerCo shall be merged with and into the Company at the Effective Time. 
Following the Effective Time, the separate corporate existence of MergerCo shall cease, and the Company shall continue as the surviving 
corporation in the Merger (the “ Surviving Corporation ”).  

SECTION 1.02. Closing.  

(a) The closing of the Merger (the “ Closing ”) will take place at the offices of Cleary Gottlieb Steen & Hamilton LLP, One Liberty 
Plaza, New York, New York 10006 (i) at 10:00 a.m., New York time, on the later of (A) the second business day after satisfaction or (to 
the extent permitted by Law) waiver of the conditions set forth in Article VI (other than those conditions that by their terms are to be 
satisfied at the Closing, but subject to the satisfaction or (to the extent permitted by Law) waiver of those conditions) and (B) the earlier of 
(1) a date during the Marketing Period to be specified by the Parent on no fewer than two business days’ notice to the Company and (2) the 
final day of the Marketing Period; provided , however , that if the Closing would otherwise occur on or after the 20th day of a particular 
month, then Parent may postpone the Closing until the last business day of such month so long as the last business day of such month is no 
later than the Outside Date, or (ii) such other time or date as agreed to in writing by the Company and the Buyer Entities. The date on 
which the Closing occurs is referred to in this Agreement as the “ Closing Date ”.  

(b) The term “ Marketing Period ” means the first period of 20 consecutive business days after the date hereof throughout which: 
(i) the Buyer Entities shall have the Required Financial Information that the Company is required to provide to the Parent pursuant to 
Section 5.09(b) in connection with any portion of the Financing to be consummated on the Closing Date; provided , that if the Company 
shall in good faith reasonably believe it has delivered the Required Financial Information, it may deliver to the Parent a written notice to 
that effect (stating when it believes it completed such delivery), in which case the Marketing Period shall be deemed to have commenced 
on the date of such notice unless the Parent in good faith reasonably believes the Company has not completed delivery of the Required 
Financial Information or cannot obtain from the financing sources confirmation that the Required Financial Information has been provided 
and, within four business days after the delivery of such notice by the Company, delivers a written notice to the Company to that effect 
(stating to the extent reasonably possible which Required Financial Information the Company has not delivered) and (ii) the conditions set 
forth in Section 6.01  
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and Section 6.02 shall be satisfied (other than those conditions that by their nature can only be satisfied at the Closing) and nothing has 
occurred and no condition exists that would cause any of the conditions set forth in Section 6.01 and Section 6.02 to fail to be satisfied 
assuming the Closing were to be scheduled for any time during such 20-consecutive-business-day period; provided that if the Marketing 
Period has not been completed (i) prior to August 22, 2011, the Marketing Period shall commence no earlier than September 7, 2011 and 
(ii) prior to December 19, 2011, the Marketing Period shall commence no earlier than January 3, 2012; provided , further , that 
November 24-25, 2011 shall not be considered business days for purposes of the definition of “Marketing Period” but a period including 
such days shall be considered a consecutive period for purposes of the definition of “Marketing Period”; provided , further , that the 
Marketing Period shall not be deemed to have commenced if, prior to the completion of such 20-consecutive-business-day period, (A) the 
Company’s auditor shall have withdrawn its audit opinion with respect to any year end audited financial statements set forth in the 
Company SEC Documents, (B) the financial statements included in the Required Financial Information that is available to the Buyer 
Entities on the first day of any such 20-consecutive-business-day period would be required to be updated under Rule 3-12 of Regulation S-
X in order to be sufficiently current on any day during such 20-consecutive-business-day period to permit a registration statement using 
such financial statements to be declared effective by the SEC on the last day of such 20-consecutive-business-day period, in which case the 
Marketing Period shall not be deemed to commence until the receipt by Parent of updated Required Financial Information that would be 
required under Rule 3-12 of Regulation S-X to permit a registration statement using such financial statements to be declared effective by 
the SEC on the last day of such new 20-consecutive-business-day period, (C) the Company shall have publicly announced any intention to 
restate any material financial information included in the Required Financial Information or that any such restatement is under 
consideration, in which case the Marketing Period shall be deemed not to commence unless and until such restatement has been completed 
and the Company SEC Documents have been amended or the Company has determined that no restatement shall be required or (D) the 
Company shall have been delinquent in filing any annual, quarterly or periodic report with the SEC that would have been required to be 
filed by it with the SEC, in which case the Marketing Period will not be deemed to commence until all such delinquencies have been cured; 
and provided , further , that the Marketing Period shall end on any earlier date on which the entire Financing is consummated.  

SECTION 1.03. Effective Time. Subject to the provisions of this Agreement, as promptly as practicable on the Closing Date, the parties 
shall file a certificate of merger (the “ Certificate of Merger ”) in such form as is required by, and executed and acknowledged in accordance 
with, the relevant provisions of the DGCL and  
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shall make all other filings and recordings required under the DGCL. The Merger shall become effective at such date and time as the Certificate 
of Merger is filed with the Secretary of State of the State of Delaware or at such subsequent date and time as the Company and MergerCo shall 
agree and specify in the Certificate of Merger. The date and time at which the Merger becomes effective is referred to in this Agreement as the “ 
Effective Time ”.  

SECTION 1.04. Effects of the Merger. The Merger shall have the effects set forth in Section 259 of the DGCL.  

SECTION 1.05. Certificate of Incorporation and Bylaws. (a) The Amended and Restated Certificate of Incorporation of the Company, as 
in effect immediately prior to the Effective Time (the “ Company Certificate of Incorporation ”), shall be amended at the Effective Time to be in 
the form of Exhibit A and, as so amended, shall be the Certificate of Incorporation of the Surviving Corporation until thereafter changed or 
amended as provided therein or by applicable Law.  

(b) The Amended and Restated Bylaws of the Company, as in effect immediately prior to the Effective Time (the “ Company Bylaws 
”), shall be amended at the Effective Time to be in the form of the bylaws of MergerCo as in effect immediately prior to the Effective Time 
and, as so amended, shall be the Bylaws of the Surviving Corporation until thereafter changed or amended as provided therein or by 
applicable Law.  

SECTION 1.06. Directors. The directors of MergerCo immediately prior to the Effective Time shall be the directors of the Surviving 
Corporation until the earlier of their resignation or removal or until their respective successors are duly elected and qualified, as the case may be. 

SECTION 1.07. Officers. The officers of MergerCo immediately prior to the Effective Time shall be the officers of the Surviving 
Corporation, until the earlier of their resignation or removal or until their respective successors are duly elected and qualified, as the case may 
be.  

ARTICLE II  

Effect of the Merger on the Capital Stock of the  
Constituent Corporations; Exchange of Certificates  

SECTION 2.01. Effect on Capital Stock. At the Effective Time, by virtue of the Merger and without any action on the part of Parent, 
MergerCo, the Company or the holder of any shares of common stock, par value $0.625 per share, of the Company (“ Company Common Stock 
”) or any shares of capital stock or other equity interests of Parent or MergerCo:  
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(a) Capital Stock of MergerCo. Each share of common stock, par value $0.01, of MergerCo (the “ MergerCo Common Stock ”) 
issued and outstanding immediately prior to the Effective Time shall be converted into and become one validly issued, fully paid and 
nonassessable share of common stock, par value $0.01 per share, of the Surviving Corporation.  

(b) Cancellation of Treasury Stock and Certain Other Stock. Each share of Company Common Stock that is directly owned by the 
Company, including as treasury stock, or by Parent, MergerCo or any Subsidiaries of Parent immediately prior to the Effective Time shall 
automatically be canceled and shall cease to exist, and no consideration shall be delivered in exchange therefor.  

(c) Conversion of Company Common Stock. Subject to Sections 2.01(d) and 2.02(f), each share of Company Common Stock 
(including Company Restricted Stock) issued and outstanding immediately prior to the Effective Time (other than shares to be canceled in 
accordance with Section 2.01(b) and as provided in Section 2.01(e) with respect to the Appraisal Shares) shall be converted into the right 
to receive (i) that number of fully paid and nonassessable shares of Parent Common Stock equal to the Exchange Ratio (the “ Stock Merger 
Consideration ”) and (ii) $10.00 in cash, without interest (the “ Cash Merger Consideration ” and together with the Stock Merger 
Consideration, the “ Merger Consideration ”). All such shares of Company Common Stock, when so converted, shall no longer be 
outstanding and shall automatically be canceled and shall cease to exist, and each holder of a certificate (or evidence of shares in book-
entry form) that immediately prior to the Effective Time represented any such shares of Company Common Stock (each, a “ Certificate ”) 
shall cease to have any rights with respect thereto, except the right to receive the Merger Consideration and any cash in lieu of fractional 
shares of Parent Common Stock to be issued or paid in consideration therefor pursuant to Section 2.02(f) and any dividends or other 
distributions to which holders become entitled upon the surrender of such Certificate in accordance with Section 2.02(d), without interest. 
For purposes of this Agreement, the “ Exchange Ratio ” means 1.025. Notwithstanding the foregoing, if between the date of this 
Agreement and the Effective Time (and solely as, and to the extent, permitted by Article IV) the outstanding shares of Parent Common 
Stock or Company Common Stock shall have been changed into a different number of shares or a different class of shares, by reason of 
any stock dividend, subdivision, reclassification, recapitalization, split, reverse split, combination or exchange of shares, or any similar 
event shall have occurred, then the Exchange Ratio, the Cash Merger Consideration and the consideration payable pursuant to Section 2.03 
will be appropriately adjusted to provide to Parent and the holders of Company Common Stock (including Company Restricted Stock), 
Company Stock Options, Company Restricted Unit Awards, Company Performance Unit Awards and Director Fee Units, the same 
economic effect as contemplated by this Agreement. As provided in Section 2.02(k), the right of any holder of a Certificate to receive the 
Merger Consideration shall be subject to and reduced by the amount of any withholding under applicable Tax Law.  
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(d) Restructuring . If a change in the direction of the Merger is necessary to enable counsel to provide the opinions referred to in 
Sections 6.02(c) and 6.03(c), then the Company shall be merged with and into MergerCo, with MergerCo continuing as the Surviving 
Corporation and, if Parent so determines, MergerCo shall be converted into a limited liability company prior to the Effective Time; 
provided , that neither the Buyer Entities nor the Company shall be deemed to have breached any of its representations, warranties, 
covenants or agreements set forth in this Agreement by reason of the taking of the measures described in this Section 2.01(d).  

(e) Appraisal Rights. Notwithstanding anything in this Agreement to the contrary, shares (the “ Appraisal Shares ”) of Company 
Common Stock issued and outstanding immediately prior to the Effective Time that are held by any holder who is entitled to demand and 
properly demands appraisal of such shares pursuant to, and who complies in all respects with, the provisions of Section 262 of the DGCL 
(“ Section 262 ”) shall not be converted into the right to receive the Merger Consideration as provided in this Section 2.01, but instead such 
holder shall be entitled to payment of the fair value of such shares in accordance with the provisions of Section 262. At the Effective Time, 
the Appraisal Shares shall no longer be outstanding and shall automatically be canceled and shall cease to exist, and each holder of 
Appraisal Shares shall cease to have any rights with respect thereto, except the right to receive the fair value of such shares in accordance 
with the provisions of Section 262. Notwithstanding the foregoing, if any such holder shall fail to perfect or otherwise shall waive, 
withdraw or lose the right to appraisal under Section 262 or a court of competent jurisdiction shall determine that such holder is not entitled 
to the relief provided by Section 262, then the right of such holder to be paid the fair value of such holder’s Appraisal Shares under 
Section 262 shall cease and such Appraisal Shares shall be deemed to have been converted at the Effective Time into, and shall have 
become, the right to receive the Merger Consideration as provided in this Section 2.01. The Company shall give prompt notice to the Buyer 
Entities of any demands for appraisal of any shares of Company Common Stock, withdrawals of such demands and any other instruments 
served pursuant to the DGCL received by the Company, and Parent shall have the right to participate in and direct all negotiations and 
proceedings with respect to such demands. Prior to the Effective Time, the Company shall not, without the prior written consent of Parent 
(which consent shall not be unreasonably withheld, conditioned or delayed), voluntarily make any payment with respect to, or settle or 
offer to settle, any such demands, or agree to do or commit to do any of the foregoing.  

SECTION 2.02. Exchange of Certificates. (a)  Exchange Agent. Prior to the Effective Time, Parent shall appoint Computershare or another 
bank or trust company reasonably acceptable to the Company to act as exchange agent (the “ Exchange Agent ”) for the payment of the Merger 
Consideration in accordance with this Article II and, in connection therewith, shall enter into an agreement with the Exchange Agent in a form 
reasonably acceptable to the Company. At or prior to the Effective Time, Parent shall deposit with the Exchange Agent, for the benefit of the 
holders of Certificates, for exchange in accordance with this Article II through the Exchange Agent, certificates  
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representing the shares of Parent Common Stock to be issued as Stock Merger Consideration, cash sufficient to pay the aggregate Cash Merger 
Consideration and shares of Parent Common Stock and to make payments in lieu of fractional shares pursuant to Section 2.02(f). All such Parent 
Common Stock and cash deposited with the Exchange Agent is hereinafter referred to as the “ Exchange Fund ”.  

(b) Exchange Procedures. As promptly as practicable after the Effective Time, but in any event within two business days thereafter, 
the Surviving Corporation shall cause the Exchange Agent to mail to each holder of record of Company Common Stock a form of letter of 
transmittal (which shall specify that delivery shall be effected, and risk of loss and title to the Certificates shall pass, only upon delivery of 
the Certificates to the Exchange Agent and shall be in such form (including customary provisions with respect to delivering of an “agent’s 
message” with respect to shares held in book-entry form) and have such other provisions as Parent may specify, subject to the Company’s 
approval), together with instructions for use in effecting the delivery of Certificates in exchange for Merger Consideration  

(c) Merger Consideration Received in Connection with Exchange . Upon the later of the Effective Time and the surrender of a 
Certificate for cancellation to the Exchange Agent, together with the letter of transmittal, duly executed in accordance with the instructions 
thereto, and such other documents as may reasonably be required by the Exchange Agent, the holder of such Certificate shall be entitled to 
receive in exchange therefor (i) the Merger Consideration into which the shares of Company Common Stock theretofore represented by 
such Certificate have been converted pursuant to Section 2.01 and (ii) any cash in lieu of fractional shares that the holder has the right to 
receive pursuant to Section 2.02(f) and in respect of any dividends or other distributions that the holder has the right to receive pursuant to 
Section 2.02(d). In the event of a transfer of ownership of any share of Company Common Stock that is not registered in the transfer 
records of the Company, a certificate representing the Stock Merger Consideration with respect to such share pursuant to Section 2.01, the 
Cash Merger Consideration with respect to such share pursuant to Section 2.01, any cash in lieu of fractional shares which the holder of 
such share has the right to receive pursuant to Section 2.02(f) and any dividends and distributions which the holder of such share has the 
right to receive pursuant to Section 2.02(d) may be issued or paid to a transferee if the Certificate representing such Company Common 
Stock is presented to the Exchange Agent, accompanied by all documents required to evidence and effect such transfer and by evidence 
that any applicable stock transfer Taxes have been paid.  

(d) Treatment of Unexchanged Shares. No dividends or other distributions declared or made with respect to Parent Common Stock 
with a record date after the Effective Time shall be paid to the holder of any unsurrendered Certificate with respect to the shares of Parent 
Common Stock issuable upon surrender thereof, and no cash payment in lieu of fractional shares shall be paid to any such holder pursuant 
to Section 2.02(f), until the surrender of such Certificate in accordance with this Article II. Subject to escheat, Tax or other applicable Law, 
following  
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surrender of any such Certificate, there shall be paid to the holder of such Certificate, without interest, (i) at the time of such surrender, the 
amount of any cash payable in lieu of a fractional share of Parent Common Stock that such holder has the right to receive pursuant to 
Section 2.02(f) and the amount of dividends or other distributions with a record date after the Effective Time theretofore paid with respect 
to such number of whole shares of Parent Common Stock that such holder has the right to receive pursuant to Section 2.01 and (ii) at the 
appropriate payment date, the amount of dividends or other distributions with a record date after the Effective Time but prior to such 
surrender and a payment date subsequent to such surrender payable with respect to such number of whole shares of Parent Common Stock 
that such holder has the right to receive pursuant to Section 2.01.  

(e) No Further Ownership Rights in Company Common Stock. The shares of Parent Common Stock issued and cash paid upon the 
surrender of Certificates in accordance with the terms of this Article II shall be deemed to have been issued and paid in full satisfaction of 
all rights pertaining to the shares of Company Common Stock formerly represented by such Certificates, subject , however , to the 
Surviving Corporation’s obligation to pay all dividends that may have been declared by the Company (solely as permitted by Article IV) 
and that remain unpaid at the Effective Time. At the close of business on the day on which the Effective Time occurs, the stock transfer 
books of the Company shall be closed, and there shall be no further registration of transfers on the stock transfer books of the Surviving 
Corporation of the shares of Company Common Stock that were outstanding immediately prior to the Effective Time. If, after the close of 
business on the day on which the Effective Time occurs, any Certificate is presented to the Surviving Corporation for transfer, it shall be 
canceled against delivery to the holder thereof of Parent Common Stock and cash as provided in this Article II.  

(f) Fractional Shares. No certificates or scrip representing fractional shares of Parent Common Stock shall be issued upon the 
conversion of Company Common Stock pursuant to Section 2.01, and such fractional share interests shall not entitle the owner thereof to 
vote or to any rights of a holder of Parent Common Stock. Notwithstanding any other provision of this Agreement, each holder of shares of 
Company Common Stock converted pursuant to the Merger who would otherwise have been entitled to receive a fraction of a share of 
Parent Common Stock (after taking into account all Certificates delivered by such holder) shall receive, in lieu thereof, cash (without 
interest) in an amount equal to such fractional amount multiplied by the average of the volume weighted average price per share of Parent 
Common Stock (the “ Parent Closing Price ”) on the New York Stock Exchange (as reported by The Wall Street Journal or, if not reported 
therein, in another authoritative source mutually selected by Parent and the Company) on each of the 5 consecutive trading days ending 
prior to the date of the Effective Time, weighted by the total volume of trading in Parent Common Stock on each such trading day, 
calculated to the nearest one-tenth of one cent.  
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(g) Termination of the Exchange Fund. Any portion of the Exchange Fund that remains undistributed to the holders of the 
Certificates for 12 months after the Effective Time shall be delivered to the Surviving Corporation, upon demand, and any holders of the 
Certificates who have not theretofore complied with this Article II shall thereafter look only to the Surviving Corporation for, and the 
Surviving Corporation shall remain liable for, payment of their claims for the Merger Consideration, any cash in lieu of fractional shares 
and any dividends and distributions to which such holder is entitled pursuant to the provisions of this Article II.  

(h) No Liability. None of the Company, the Surviving Corporation, Parent, MergerCo or the Exchange Agent shall be liable to any 
person in respect of any cash from the Exchange Fund delivered to a public official in compliance with any applicable state, Federal or 
other abandoned property, escheat or similar Law. If any Certificate shall not have been surrendered prior to the date on which the related 
Merger Consideration would escheat to or become the property of any Governmental Entity, any such Merger Consideration shall, to the 
extent permitted by applicable Law, immediately prior to such time become the property of the Surviving Corporation, free and clear of all 
claims or interest of any person previously entitled thereto.  

(i) Investment of Exchange Fund. The Exchange Agent shall invest the cash in the Exchange Fund as directed by Parent; provided , 
however , that such investments shall be in obligations of or guaranteed by the United States of America or any agency or instrumentality 
thereof and backed by the full faith and credit of the United States of America, in commercial paper obligations rated A-1 or P-1 or better 
by Moody’s Investors Service, Inc. or Standard & Poor’s Corporation, respectively, or in certificates of deposit, bank repurchase 
agreements or banker’s acceptances of commercial banks with capital exceeding $1.0 billion (based on the most recent financial statements 
of such bank that are then publicly available). Any interest and other income resulting from such investments shall be paid solely to Parent. 
Nothing contained herein and no investment losses resulting from investment of the Exchange Fund shall diminish the rights of any holder 
of Certificates to receive (i) the applicable Merger Consideration and (ii) any cash in lieu of fractional shares that the holder has a right to 
receive pursuant to Section 2.02(f) or in respect of any dividends or distributions that the holder has a right to receive pursuant to 
Section 2.02(d).  

(j) Lost Certificates. If any Certificate shall have been lost, stolen or destroyed, upon the making of an affidavit of that fact by the 
person claiming such Certificate to be lost, stolen or destroyed and, if required by the Surviving Corporation, the posting by such person of 
a bond or surety in such reasonable amount as the Surviving Corporation may direct as indemnity against any claim that may be made 
against it with respect to such Certificate, the Exchange Agent shall deliver in exchange for such lost, stolen or destroyed Certificate (i) the 
applicable Merger Consideration and (ii) any cash in lieu of fractional shares that the holder has a right to receive pursuant to Section 2.02
(f) or in respect of any dividends or distributions that the holder has a right to receive pursuant to Section 2.02(d).  
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(k) Withholding Rights. The Surviving Corporation or the Exchange Agent (without duplication) shall be entitled to deduct and 
withhold from the consideration otherwise payable pursuant to this Agreement to any holder of shares of Company Common Stock such 
amounts as the Surviving Corporation or the Exchange Agent are required to deduct and withhold with respect to the making of such 
payment under any Tax Law. To the extent that amounts are so withheld and paid over to the appropriate taxing authority by the Surviving 
Corporation or the Exchange Agent, such withheld amounts shall be treated for all purposes of this Agreement as having been paid to the 
holder of the shares of Company Common Stock in respect of which such deduction and withholding was made by the Surviving 
Corporation or the Exchange Agent.  

(l) Uncertificated Shares. In the case of any outstanding shares of Company Common Stock that are not represented by Certificates, 
the parties shall make such adjustments to this Section 2.02 as are necessary or appropriate to implement the same purpose and effect that 
this Section 2.02 has with respect to shares of Company Common Stock that are represented by Certificates.  

SECTION 2.03. Company Incentive Awards. (a) Except as provided in Section 2.03(b):  

(i) each Company Stock Option that is outstanding immediately prior to the Effective Time shall become vested (to the extent 
then unvested) and nonforfeitable, and shall be converted at the Effective Time into an option (such option, an “ Adjusted Option ”) 
to acquire, on substantially the same terms and conditions as were applicable under such Company Stock Option, the number of 
shares of Parent Common Stock (rounded down to the nearest whole share), determined by multiplying the number of shares of 
Company Common Stock subject to such Company Stock Option immediately prior to the Effective Time by the Rollover Exchange 
Ratio, at an exercise price per share of Parent Common Stock (rounded up to the nearest whole cent) equal to (A) the exercise price 
per share of Company Common Stock otherwise purchasable pursuant to such Company Stock Option divided by (B) the Rollover 
Exchange Ratio;  

(ii) each share of Company Restricted Stock that is outstanding immediately prior to the Effective Time shall become vested 
and nonforfeitable, and shall be treated in the same manner as a share of Company Common Stock under Section 2.01;  

(iii) each Company Restricted Unit Award that is outstanding immediately prior to the Effective Time shall be canceled, with 
the holder thereof becoming entitled to receive an amount in cash, without interest, equal to (A) the Equity Award Settlement 
Amount multiplied by (B) the number of shares of Company Common Stock subject to such Company Restricted Unit Award at the 
Effective Time;  
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(iv) each Company Performance Unit Award that is outstanding immediately prior to the Effective Time shall be canceled, with 
the holder thereof becoming entitled to receive an amount in cash, without interest, equal to (A) the Equity Award Settlement 
Amount multiplied by (B) the number of shares of Company Common Stock subject to such Company Performance Unit Award, 
assuming attainment of target performance levels; and  

(v) each Director Fee Unit shall be canceled, with the holder thereof becoming entitled to receive an amount in cash, without 
interest, equal to (A) the Equity Award Settlement Amount multiplied by (B) the number of shares of Company Common Stock 
subject to such Director Fee Unit at the Effective Time.  

(b) Notwithstanding anything to the contrary in Section 2.03(a):  

(i) with respect to each Company Stock Option that is granted after January 27, 2011 (each, a “ Post Signing Company Stock 
Option ”), at the Effective Time by virtue of the Merger and without any action on the part of the holder thereof, each such Post 
Signing Company Stock Option that is outstanding immediately prior to the Effective Time, whether or not then vested or 
exercisable, shall, by virtue of the Merger and without any action on the part of the holder thereof, be converted at the Effective Time 
into an option (such option, an “ Adjusted Post Signing Company Stock Option ”) to purchase shares of Parent Common Stock 
(rounded down to the nearest whole share), on terms and conditions substantially the same as those applicable under such Post 
Signing Company Stock Option, except that (A) the number of shares of Parent Common Stock subject to each such Adjusted Post 
Signing Company Stock Option shall be determined by multiplying the number of shares of Company Common Stock underlying 
such Post Signing Company Stock Option immediately prior to the Effective Time by the Rollover Exchange Ratio and (B) the 
exercise price per share of Parent Common Stock subject to such Adjusted Post Signing Company Stock Option (rounded up to the 
nearest whole cent) shall equal (x) the per share exercise price for the shares of Company Common Stock otherwise purchasable 
pursuant to such Post Signing Company Stock Option immediately prior to the Effective Time divided by (y) the Rollover Exchange 
Ratio;  

(ii) with respect to each Company Restricted Stock Award, Company Restricted Unit Award and Director Fee Unit (but not any 
Company Performance Unit Award) that is granted after January 27, 2011 (each, a “ Post Signing Company Unit Award ”), each 
such Post Signing Company Unit Award that is outstanding immediately prior to the Effective Time, whether or not then vested or 
earned, shall, by virtue of the Merger and without any action on the part of the holder thereof, be converted at the Effective Time into 
an award (such award, an “ Adjusted Post-Signing Company Unit Award ”) based upon or in respect of shares of Parent Common 
Stock, on terms and conditions substantially the same as those applicable under such Post Signing Company Unit Award, except that 
the number of shares of Parent Common Stock underlying or subject to each such Adjusted Post Signing Company Unit Award shall 
be (A) the number of shares of  
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Company Common Stock underlying or subject to such Post Signing Company Unit Award prior to the Effective Time multiplied by 
(B) the Rollover Exchange Ratio (rounded up to the nearest whole share); and  

(iii) with respect to each Company Performance Unit Award that is granted after January 27, 2011 (each, a “ Post Signing 
Performance Unit Award ”), each such Post Signing Performance Unit Award that is outstanding immediately prior to the Effective 
Time, whether or not then vested or earned, shall, by virtue of the Merger and without any action on the part of the holder thereof, be 
converted at the Effective Time into an award (such award, an “ Adjusted Post Signing Performance Unit Award ”) based upon 
shares of Parent Common Stock, on terms and conditions substantially the same as those applicable to such Post Signing Company 
Performance Unit Award, except that the number of shares of Parent Common Stock underlying each such Adjusted Post Signing 
Company Performance Unit Award shall be (A) the number of shares of Company Common Stock underlying such Post Signing 
Company Performance Unit Award immediately prior to the Effective Time multiplied by (B) the Rollover Exchange Ratio (rounded 
up to the nearest whole share); provided , that such Adjusted Post Signing Performance Unit Award shall be settled (if at all, and at 
such time as provided under the applicable grant agreement awarding such Post Signing Performance Unit Award) based upon actual 
performance (with applicable performance goals being adjusted as the Parent shall deem necessary and appropriate, acting in good 
faith, for the effects of the Merger).  

(c) As soon as reasonably practicable following the date of this Agreement, and in any event prior to the Effective Time, the Board of 
Directors of the Company (or, if appropriate, any committee administering the Company Stock Plans or the Deferred Directors’ Fees 
Program) shall adopt such resolutions and take such other actions as may be reasonably required to effectuate the foregoing provisions of 
this Section 2.03.  

(d) At the Effective Time, Parent shall assume all cash incentive awards granted under the Company Stock Plans and that are not 
denominated in Company Common Stock (the “ Incentive Awards ”), in each case, on substantially the same terms and conditions as were 
in effect immediately prior to the Effective Time; provided that with respect to Incentive Awards for which the performance period is 
scheduled to end following the Effective Time, (i) the performance goals with respect thereto shall be deemed, as of the Effective Time, to 
have been attained at the maximum performance level (except that, with respect to any Incentive Awards that are granted on or after 
January 27, 2011, the performance goals with respect thereto shall be deemed met, if at all, based upon actual performance (with applicable 
performance goals being adjusted as the Parent shall deem necessary and appropriate, acting in good faith, for the effects of the Merger)) 
and (ii) all service-based vesting requirements shall remain in effect without modification hereby.  

(e) Notwithstanding anything to the contrary under the terms of the applicable Company Restricted Stock Award, Company 
Restricted Unit Award,  

   
A-12  



Table of Contents  

Company Performance Unit Award or Director Fee Unit, all amounts payable pursuant to Section 2.03(a) shall be paid, without interest, as 
promptly as practicable following the Effective Time, except as may be (x) necessary to avoid the imposition of any additional taxes or 
penalties in respect thereof pursuant to Section 409A of the Code or (y) required under a payment election made by an individual award 
holder in respect of the applicable Company Restricted Stock Award, Company Restricted Unit Award, Company Performance Unit 
Award or Director Fee Unit.  

(f) The adjustments provided in Section 2.03(a)(i) and 2.03(b)(i) with respect to any Company Stock Options that are “incentive 
stock options” (as defined in Section 422 of the Code) are intended to be effected in a manner that is consistent with Section 424(a) of the 
Code. For the avoidance of doubt, the exercise price of, and the number of shares subject to, each Adjusted Option and Adjusted Post 
Signing Company Stock Option shall be determined in a manner necessary to comply with Section 409A of the Code and the Treasury 
Regulations thereunder.  

(g) Parent shall either (i) prior to the Effective Time, file with the SEC a registration statement on Form S-8 (or another appropriate 
form) registering a number of shares of Parent Common Stock equal to the number of shares subject to the Adjusted Options, the Adjusted 
Post Signing Company Stock Options, the Adjusted Post Signing Company Unit Awards and the Adjusted Post Signing Performance Unit 
Awards (collectively, the “ Assumed Awards ”), or (ii) assume such Assumed Awards under an existing equity incentive plan of Parent or 
any of its affiliates with respect to which a registration statement on Form S-8 (or another appropriate form) is currently effective. Any 
such registration statement shall be effective on the Closing Date and Parent shall use its reasonable best efforts to maintain the 
effectiveness of any such registration statement (and the current status of the prospectus or prospectuses required thereby shall be 
maintained) for as long as any Assumed Award shall remain outstanding. Notwithstanding anything in this Agreement to the contrary, 
Parent shall not be required to issue any shares of Parent Common Stock in respect of any Assumed Award unless a registration form on 
Form S-8 under clause (i) or (ii) above is effective at the time of issuance.  

(h) At the Effective Time, Parent shall assume the obligations and succeed to the rights of the Company under the Company Stock 
Plans with respect to the Assumed Awards. Prior to the Effective Time, the Company and Parent shall take all actions reasonably 
determined by the Company or Parent (as applicable) to reflect the transactions contemplated by this Section 2.03, including the 
assumption of the Assumed Awards. From and after the Effective Time, all references to the Company (other than any references relating 
to a “change in control” of the Company) in each Company Stock Plan and in each agreement evidencing any award of the Assumed 
Awards shall be deemed to refer to Parent.  

(i) as used in this Agreement, the following items shall have the meanings specified below:  
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(A) “ Company Performance Unit Award ” means a Company Performance RSU or a Company Performance Restricted Cash 
Unit.  

(B) “ Company Restricted Stock Award ” means an award of Company Restricted Stock.  

(C) “ Company Restricted Unit Award ” means a Company RSU or a Company Restricted Cash Unit.  

(D) “ Company Stock Price ” means the average of the volume weighted average price per share of Company Common Stock 
on the New York Stock Exchange (as reported by The Wall Street Journal or, if not reported therein, in another authoritative source 
mutually selected by Parent and the Company) on each of the 5 consecutive trading days ending prior to the date of the Effective 
Time, weighted by the total volume of trading in Company Common Stock on each such trading day, calculated to the nearest one-
tenth of one cent.  

(E) “ Director Fee Unit ” means a deferred stock unit held by a non-employee director under the Deferred Directors’ Fees 
Program.  

(F) “ Equity Award Settlement Amount ” means an amount equal to the sum of (A) (x) the Stock Merger Consideration 
multiplied by (y) the Parent Closing Price plus (B) the Cash Merger Consideration.  

(G) “ Parent Stock Price ” means the average of the volume weighted average price per share of Parent Common Stock on the 
New York Stock Exchange (as reported by The Wall Street Journal or, if not reported therein, in another authoritative source 
mutually selected by Parent and the Company) on each of the 5 consecutive trading days ending prior to the date of the Effective 
Time, weighted by the total volume of trading in Parent Common Stock on each such trading day, calculated to the nearest one-tenth 
of one cent.  

(H) “ Rollover Exchange Ratio ” means a fraction, the numerator of which is the Company Stock Price and the denominator of 
which is the Parent Stock Price.  

ARTICLE III  

Representations and Warranties  

SECTION 3.01. Representations and Warranties of the Company. Except (A) as disclosed in the Company SEC Documents or any other 
reports, schedules, forms, statements or other documents (including exhibits and other information incorporated therein), in each case, filed with 
or furnished by the Company to the Securities and  
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Exchange Commission (the “ SEC ”) since January 1, 2009 and publicly available prior to the date of this Agreement (collectively, the “ 
Company Filed SEC Documents ”) (but excluding any forward-looking disclosures set forth in any risk factor section, any disclosure in any 
section relating to forward-looking statements and any other disclosures included in such Company Filed SEC Document to the extent they are 
predictive or forward-looking in nature); provided that in no event shall any disclosure in any Company Filed SEC Document qualify or limit the 
representations and warranties of the Company set forth in Sections 3.01(c), 3.01(d), 3.01(u), 3.01(v), 3.01(w) or 3.01(x), or (B) as set forth in 
the corresponding section of the Company Disclosure Letter (it being understood that any information set forth in one section or subsection of 
the Company Disclosure Letter shall be deemed to apply to and qualify the representation and warranty set forth in this Agreement to which it 
corresponds in number and each other representation and warranty set forth in this Section 3.01 to the extent that it is reasonably apparent on its 
face that such information is relevant to such other representation and warranty), the Company represents and warrants to the Buyer Entities as 
follows:  

(a) Organization, Standing and Corporate Power. The Company and each of its Significant Subsidiaries is duly organized and validly 
existing under the Laws of its jurisdiction of organization and has all requisite corporate, company or partnership power and authority to 
own its properties and carry on its business as presently conducted. The Company and each of its Significant Subsidiaries is duly qualified 
or licensed to do business and is in good standing (where such concept is recognized under applicable Law) in each jurisdiction where the 
nature of its business or the ownership, leasing or operation of its properties makes such qualification or licensing necessary, other than 
where the failure to be so qualified, licensed or in good standing is not reasonably likely to have, individually or in the aggregate, a 
Company Material Adverse Effect. The Company has made available to Parent true, correct and complete copies of the Company 
Certificate of Incorporation and Company Bylaws as in effect on the date hereof, including all amendments thereto.  

(b) Subsidiaries. All the outstanding shares of capital stock of, or other equity interests in, each Significant Subsidiary of the 
Company (i) have been validly issued and are fully paid and nonassessable, and (ii) are owned, directly or indirectly, by the Company free 
and clear of all pledges, liens (statutory or other), charges, mortgages, security interests, easements, rights-of-way, claims, covenants, 
conditions, restrictions (including transfer restrictions), options, rights of first offer or refusal, third-party rights, limitations on voting 
rights, easements, rights-of-way, encroachments, title defects or encumbrances of any kind or nature whatsoever (collectively, “ Liens ”), 
other than Company Permitted Liens. All outstanding shares of capital stock (or equivalent equity interests of entities other than 
corporations) of each Subsidiary of the Company are beneficially owned, directly or indirectly, by the Company. As of the date of this 
Agreement, the Company does not, directly or indirectly, own more than 5% but less than 100% of the capital stock or other equity interest 
in any person other than the Subsidiaries of the Company.  
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(c) Capital Structure. The authorized capital stock of the Company consists of 300,000,000 shares of Company Common Stock and 
20,000,000 shares of preferred stock, without par value (the “ Company Preferred Stock ”). At the close of business on January 27, 2011, 
(i) 103,376,189 shares of Company Common Stock were issued and outstanding (which number includes (x) 861,439 shares of Company 
Common Stock held by the Company in its treasury) and (y) 390,884 shares of Company Common Stock subject to restricted stock awards 
(whether subject to service-based or performance-based vesting) granted under the Company Stock Plans (the “ Company Restricted Stock 
”)), (ii) 2,536,450 shares of Company Common Stock were reserved and available for issuance pursuant to the Company’s 1988 Executive 
Stock Plan, 1996 Executive Stock Plan, 2006 Stock and Incentive Compensation Plan, Stock Plan for Non-Employee Directors and 1997 
Restricted Stock Plan for Non-Employee Directors (the foregoing plans, collectively, the “ Company Stock Plans ”), of which 
(A) 1,352,341 shares of Company Common Stock were subject to outstanding options to acquire shares of Company Common Stock from 
the Company (such options, collectively with any similar options granted after January 27, 2011, the “ Company Stock Options ”), (B) no 
shares of Company Common Stock were subject to outstanding restricted stock unit awards subject to service-based vesting (such 
restricted stock unit awards, collectively with any similar restricted stock units granted after January 27, 2011, the “ Company RSUs ”) and 
(C) no shares of Company Common Stock were subject to outstanding restricted stock unit awards subject to performance-based vesting 
(assuming settlement of outstanding awards based on maximum achievement of applicable performance goals) (such restricted stock unit 
awards, collectively with any similar restricted stock units granted after January 27, 2011, the “ Company Performance RSUs ” and, 
collectively with the Company Stock Options, the Company Restricted Stock and the Company RSUs, the “ Company Stock Awards ”), 
(iii) 8,160,427 shares of Company Common Stock were reserved and available for issuance upon conversion of the Company Convertible 
Notes, and (iv) no shares of Company Preferred Stock were issued or outstanding or held by the Company in its treasury. At the close of 
business on January 27, 2011, there were outstanding (i) 189,701 restricted units subject to service-based vesting under the Company Stock 
Plans that were settleable only in cash (such restricted units, collectively with any similar restricted units granted after January 27, 2011, 
the “ Company Restricted Cash Units ”), (ii) 12,934 restricted units subject to performance-based vesting (assuming settlement of 
outstanding awards based on maximum achievement of applicable performance goals) (such restricted unit awards, collectively with any 
similar restricted unit awards granted after January 27, 2011, the “ Company Performance Restricted Cash Units ”) and (iii) 27,382 shares 
of phantom stock subject to deferred stock units under the Company’s Deferred Directors’ Fees Program (the “ Deferred Directors’  Fees 
Program ”). Except as set forth above, at the close of business on January 27, 2011, no shares of capital stock or other voting securities of 
the Company were issued, reserved for issuance or outstanding. Since January 27, 2011 to the date of this Agreement, (x) there have been 
no issuances by the Company of shares of capital stock or other voting securities of the Company, other than issuances of shares of 
Common Stock pursuant to the Company Stock Awards, in each case outstanding as of January 27, 2011, the Deferred Directors’ Fees 
Program (in  
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accordance with its terms in effect on January 27, 2011), the Coal Company Salary Deferral and Profit Sharing Plan (the “ Company 401
(k) Plan ”) (in accordance with its terms in effect on January 27, 2011) or the Company Convertible Notes, and (y) there have been no 
issuances by the Company of options, warrants, other rights to acquire shares of capital stock of the Company or other rights that give the 
holder thereof any economic benefit accruing to the holders of any Company Common Stock other than pursuant to the Company Stock 
Plans, the Deferred Directors’ Fees Program, the Company 401(k) Plan or the Company Convertible Notes. All outstanding shares of 
Company Common Stock are, and all such shares that may be issued prior to the Effective Time will be when issued, duly authorized, 
validly issued, fully paid and nonassessable and not subject to preemptive rights. Except for the Company Convertible Notes and the 
Company Convertible Notes Indentures, there are no bonds, debentures, notes or other Indebtedness of the Company having the right to 
vote (or convertible into, or exchangeable for, securities having the right to vote) on any matters on which holders of any Company 
Common Stock may vote (“ Voting Company Debt ”). Except for any obligations pursuant to this Agreement, the Company Convertible 
Notes, the Company Convertible Notes Indentures, any Company Stock Plan or as otherwise set forth above, as of January 27, 2011, there 
are no options, warrants, rights, convertible or exchangeable securities, stock-based performance units, Contracts or undertakings of any 
kind to which the Company or any of its Subsidiaries is a party or by which any of them is bound (1) obligating the Company or any such 
Subsidiary to issue, deliver or sell, or cause to be issued, delivered or sold, additional shares of capital stock or other equity interests in, or 
any security convertible or exchangeable for any capital stock of or other equity interest in, the Company or any of its Subsidiaries or any 
Voting Company Debt, (2) obligating the Company or any such Subsidiary to issue, grant or enter into any such option, warrant, right, 
security, unit, Contract or undertaking or (3) that give any person the right to receive any economic benefit accruing to the holders of any 
Company Common Stock. As of the date of this Agreement, there are no outstanding contractual obligations of the Company or any of its 
Subsidiaries to repurchase, redeem or otherwise acquire any shares of capital stock of the Company or any such Subsidiary, other than 
pursuant to the Company Stock Plans or the Company 401(k) Plan.  

(d) Authority. The Company has all requisite corporate power and authority to execute and deliver this Agreement and to 
consummate the transactions contemplated by this Agreement, subject, solely in the case of the Merger, to receipt of the Company 
Stockholder Approval. The execution and delivery of this Agreement by the Company and the consummation by the Company of the 
transactions contemplated by this Agreement have been duly authorized by all necessary corporate action on the part of the Company, 
subject, solely in the case of the Merger, to receipt of the Company Stockholder Approval, and except for the filing of the Certificate of 
Merger with the Secretary of State of the State of Delaware, the other filings required under the DGCL by the Secretary of State of the 
State of Delaware and appropriate documents with the relevant authorities of the other jurisdictions in which the Company is qualified to 
do business. This Agreement has been duly executed and delivered by the Company and, assuming the due authorization, execution and 
delivery by each of the  
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other parties hereto, constitutes a legal, valid and binding obligation of the Company, enforceable against the Company in accordance with 
its terms, subject, as to enforceability, to bankruptcy, insolvency and other Laws of general applicability relating to or affecting creditors’ 
rights and to general equity principles. The Board of Directors of the Company, at a meeting duly called and held at which a quorum was 
present, unanimously duly adopted resolutions (i) approving and declaring advisable this Agreement, the Merger and the other transactions 
contemplated by this Agreement, (ii) declaring that it is in the best interests of the stockholders of the Company that the Company enter 
into this Agreement and consummate the Merger and the other transactions contemplated by this Agreement on the terms and subject to the 
conditions set forth herein, (iii) directing that the adoption of this Agreement be submitted to a vote at a duly held meeting of the 
stockholders of the Company and (iv) recommending that the stockholders of the Company adopt this Agreement (the “ Company Board 
Recommendation ”), which resolutions have not been rescinded, modified or withdrawn in any way.  

(e) Noncontravention. The execution and delivery by the Company of this Agreement do not, and the performance by it of its 
obligations hereunder and the consummation of the Merger and the other transactions contemplated by this Agreement and compliance 
with the provisions of this Agreement will not, conflict with, or result in any breach, violation of, or default (with or without notice or lapse 
of time, or both) under, or give rise to a right of termination, cancellation, modification or acceleration of any obligation or to the loss of a 
benefit under, or result (or, with the giving of notice, the passage of time or otherwise, would result) in the creation of any Lien upon any 
of the properties or assets of the Company or any of its Subsidiaries under (other than any such Lien created in connection with the 
Financing or otherwise from any action taken by either Buyer Entity), any provision of (A) the Company Certificate of Incorporation or the 
Company Bylaws or (B) subject to the filings and other matters referred to in the immediately following sentence, (1) any material 
contract, lease, license, indenture, note, bond, mortgage, instrument or other agreement that is in force and effect (a “ Contract ”) to which 
the Company or any of its Subsidiaries is a party or by which any of their respective properties or assets are bound, other than any lease of 
real property under which the Company or any of its Subsidiaries is a tenant or a subtenant (x) that is subject to an annual minimum royalty 
of less than $500,000 and on which no active preparation plant site or active mine is located, or (y) that had an annual production royalty of 
less than $750,000 in the immediately preceding fiscal year and on which no active preparation plant site or active mine is located, or 
(2) assuming the receipt of the Company Stockholder Approval and the Parent Stockholder Approval, and that this Agreement is adopted 
by Parent, as sole stockholder of MergerCo, any statute, law, ordinance, rule or regulation of any Governmental Entity (“ Law ”) or any 
judgment, order, writ, injunction, determination, stipulation, award or decree of any Governmental Entity (“ Judgment ”), in each case 
applicable to the Company or any of its Subsidiaries or their respective properties or assets, other than, in the case of clause (B) above, any 
such conflicts, breaches, violations, defaults, rights, losses or Liens that have not had and are not reasonably likely to have, individually or 
in the aggregate, a Company Material  
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Adverse Effect (without giving effect to clause (ix) of the definition thereof) and will not prevent or materially impede, interfere with, 
hinder or delay the consummation of the Merger. No consent, approval, order or authorization of, or registration, declaration or filing with, 
or notice to, any Federal, state, local or foreign government, any court of competent jurisdiction or any administrative, regulatory 
(including any stock exchange) or other governmental agency, commission or authority (each, a “ Governmental Entity ”) is required to be 
obtained or made by or with respect to the Company or any of its Subsidiaries in connection with the execution and delivery of this 
Agreement by the Company or the consummation by the Company of the Merger or the other transactions contemplated by this 
Agreement, except for (I) compliance with, and the filing of a premerger notification and report form by the Company under, the Hart-
Scott-Rodino Antitrust Improvements Act of 1976, as amended (the “ HSR Act ”), and the filings and receipt, termination or expiration, as 
applicable, of such other approvals or waiting periods as may be required under any other applicable competition, merger control, trade 
regulation, antitrust or similar Law (“ Antitrust Law ”), (II) the filing with the SEC of the Joint Proxy Statement in definitive form, (III) the 
filing with the SEC, and declaration of effectiveness under the Securities Act of 1933, as amended (the “ Securities Act ”), of the 
registration statement on Form S-4 in connection with the issuance by Parent of the Stock Merger Consideration, in which the Joint Proxy 
Statement will be included as a prospectus (the “ Form S-4 ”), (IV) the filing with the SEC of such reports under the Securities Exchange 
Act of 1934, as amended (the “ Exchange Act ”), as may be required in connection with this Agreement and the transactions contemplated 
by this Agreement, (V) the filing of the Certificate of Merger with the Secretary of State of the State of Delaware, the other filings required 
under the DGCL by the Secretary of State of the State of Delaware and appropriate documents with the relevant authorities of the other 
jurisdictions in which the Company is qualified to do business, (VI) such Consents, registrations, declarations, notices or filings as are 
required to be made or obtained under the securities or “blue sky” laws of various states in connection with the Stock Issuance, (VII) any 
filings required under the rules and regulations of the New York Stock Exchange and (VIII) such other consents, approvals, orders, 
authorizations, registrations, declarations, filings and notices the failure of which to be obtained or made has not had and are not 
reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect (without giving effect to clause (ix) of the 
definition thereof) and will not prevent or materially impede, interfere with, hinder or delay the consummation of the Merger.  

(f) Company SEC Documents. (i) The Company has timely filed all reports, schedules, forms, statements and other documents with 
the SEC required to be filed by the Company since January 1, 2009 (the “ Company SEC Documents ”). As of their respective dates of 
filing or, in the case of a registration statement under the Securities Act, as of the date such registration statement is declared effective by 
the SEC, or, if amended, as of the date of the last amendment prior to the date hereof, the Company SEC Documents complied as to form 
in all material respects with the requirements of the Securities Act, the Exchange Act or the Sarbanes-Oxley Act of 2002 (the “ Sarbanes-
Oxley Act ”), as the case may be, and the rules and regulations of  
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the SEC promulgated thereunder applicable thereto. None of the Company SEC Documents, including any financial statements or 
schedules included or incorporated by reference therein, at the time filed or transmitted (or, if amended or superseded by a subsequent 
filing, as of the date of the last such amendment or superseding filing prior to the date hereof) contained any untrue statement of a material 
fact or omitted to state a material fact required to be stated therein or necessary in order to make the statements therein, in light of the 
circumstances under which they were made, not misleading. The Company has made available to the Buyer Entities copies of all comment 
letters received by the Company from the SEC since January 1, 2009 and relating to the Company SEC Documents, together with all 
written responses of the Company thereto. No executive officer of the Company or any of its Subsidiaries has failed in any respect to make 
the certifications required of him or her under Section 302 or 906 of the Sarbanes-Oxley Act with respect to any Company SEC 
Documents. As of the date of this Agreement, to the Knowledge of the Company there are no outstanding or unresolved comments in such 
comment letters received by the Company from the SEC. As of the date of this Agreement, to the Knowledge of the Company, none of the 
Company SEC Documents is the subject of any ongoing review by the SEC. None of the Company’s Subsidiaries is, or since January 1, 
2009 has been, required to file periodic reports with the SEC pursuant to the Exchange Act.  

(ii) The audited consolidated financial statements and the unaudited quarterly financial statements (including, in each case, the 
notes thereto) of the Company included in the Company SEC Documents when filed complied as to form in all material respects with 
the published rules and regulations of the SEC with respect thereto, have been prepared in all material respects in accordance with 
generally accepted accounting principles (“ GAAP ”) (except, in the case of unaudited quarterly statements, as permitted by Form 10-
Q of the SEC or other rules and regulations of the SEC) applied on a consistent basis during the periods involved (except as may be 
indicated in the notes thereto) and fairly present in all material respects the consolidated financial position of the Company and its 
consolidated Subsidiaries as of the dates thereof and the consolidated results of their operations and cash flows for the periods then 
ended (subject, in the case of unaudited quarterly statements, to normal year-end adjustments).  

(iii) Except for matters reflected or reserved against in the audited consolidated balance sheet of the Company as of 
December 31, 2009 (or the notes thereto) included in the Company Filed SEC Documents, neither the Company nor any of its 
Subsidiaries has any liabilities or obligations (whether absolute, accrued, contingent, fixed or otherwise) of any nature that would be 
required under GAAP, as in effect on the date of this Agreement, to be reflected on a consolidated balance sheet of the Company 
(including the notes thereto), except liabilities and obligations that (A) were incurred since the date of such balance sheet in the 
ordinary course of business consistent with past practice, (B) are incurred in connection with the transactions contemplated by this 
Agreement or (C) are not reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect.  
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(iv) The Company (A) has implemented and maintains disclosure controls and procedures (as required by Rule 13a-15(a) of the 
Exchange Act) designed to ensure that material information relating to the Company, including its consolidated Subsidiaries, is made 
known to the management of the Company by others within those entities, and (B) has disclosed, based on its most recent evaluation 
prior to the date hereof, to the Company’s auditors and the audit committee of the Company’s Board of Directors (1) any significant 
deficiencies or material weakness in the design or operation of internal controls which are reasonably likely to adversely affect in any 
material respect the Company’s ability to record, process, summarize and report financial data and (2) any fraud, whether or not 
material, that involves management or other employees who have a significant role in the Company’s internal controls. As and to the 
extent described in the Company Filed SEC Documents, the Company and the Subsidiaries of the Company have devised and 
maintain a system of internal accounting controls sufficient to provide reasonable assurances regarding the reliability of financial 
reporting and the preparation of financial statements in accordance with GAAP.  

(v) Since January 1, 2009, (i) neither the Company nor any of its Subsidiaries nor, to the Knowledge of the Company, any 
director, officer, employee, auditor, accountant or representative of the Company or any of its Subsidiaries has received or otherwise 
had or obtained knowledge of any material complaint, allegation, assertion or claim, whether written or oral, regarding the 
accounting or auditing practices, procedures, methodologies or methods of the Company or any of its Subsidiaries or their respective 
internal accounting controls, including any material complaint, allegation, assertion or claim that the Company or any of its 
Subsidiaries has engaged in questionable accounting or auditing practices, and (ii) to the Knowledge of the Company, no attorney 
representing the Company or any of its Subsidiaries has reported evidence of a material violation of securities Laws, breach of 
fiduciary duty or similar violation by the Company or any of its Subsidiaries or any of their respective officers, directors, employees 
or agents to the Company’s Board of Directors or any committee thereof.  

(g) Information Supplied. None of the information supplied or to be supplied by or on behalf of the Company for inclusion or 
incorporation by reference in (i) the Form S-4 will, at the time the Form S-4 is filed with the SEC, at any time it is amended or 
supplemented or at the time it is declared effective under the Securities Act, contains any untrue statement of a material fact or omit to state 
any material fact required to be stated therein or necessary to make the statements therein, in light of the circumstances under which they 
were made, not misleading or (ii) the Joint Proxy Statement will, at the date it is first mailed to each of Parent’s stockholders and the 
Company’s stockholders or at the time of each of the Parent Stockholders Meeting and the Company Stockholders Meeting, contain any 
untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the 
statements therein, in light of the circumstances under which they are made, not misleading. The Joint Proxy Statement will comply as to 
form in all material  
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respects with the requirements of the Exchange Act and the rules and regulations thereunder, except that no representation is made by the 
Company with respect to statements made or incorporated by reference therein based on information supplied by or on behalf of either 
Buyer Entity for inclusion or incorporation by reference therein.  

(h) Absence of Certain Changes or Events. From December 31, 2009 through the date of this Agreement, there has not been any 
change, effect, event, occurrence or state of facts that has had or is reasonably likely to have, individually or in the aggregate, a Company 
Material Adverse Effect. From such date through the date of this Agreement, the Company and its Subsidiaries have conducted their 
businesses only in the ordinary course of business consistent with past practice, and none of the Company or any of its Subsidiaries has 
taken any action that if taken after the date of this Agreement would constitute a violation of Sections 4.01(a)(i), (ii), (iii), (xii), (xvi), 
(xvii), (xviii), (xix) or, to the extent related to the foregoing sections, Section 4.01(a)(xx).  

(i) Litigation. There is no claim, suit, action, litigation, arbitration, mediation or proceeding (each, a “ Proceeding ”) pending or, to 
the Knowledge of the Company, threatened nor, to the Knowledge of the Company, is any investigation by any Governmental Entity 
pending or threatened (other than any such Proceeding or governmental investigation that challenges or seeks to prohibit the execution, 
delivery or performance of this Agreement or any of the transactions contemplated hereby) against the Company or any of its Subsidiaries 
or any of its or their properties or assets that is reasonably likely to have, individually or in the aggregate, a Company Material Adverse 
Effect. As of the date hereof, there are no Proceedings pending or, to the Knowledge of the Company, threatened, nor, to the Knowledge of 
the Company, are there any investigations by any Governmental Entity pending or threatened, against the Company or any of its 
Subsidiaries challenging or seeking to prohibit the execution, delivery or performance of this Agreement or any of the transactions 
contemplated hereby. There is no Judgment outstanding against the Company or any of its Subsidiaries that is reasonably likely to have, 
individually or in the aggregate, a Company Material Adverse Effect. To the Knowledge of the Company, (x) no officer or director of the 
Company or any of its Subsidiaries is a defendant in any Proceeding or governmental investigation in connection with his or her status as 
an officer or director of the Company or any of its Subsidiaries, and (y) no such Proceeding or governmental investigation is threatened in 
writing, in each case that is reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect or a material 
adverse effect on the ability of the Company to timely perform its obligations under this Agreement or to timely consummate the 
transactions contemplated hereby. This Section 3.01(i) does not relate to environmental matters, which are the subject of Section 3.01(l).  

(j) Material Contracts . Section 3.01(j) of the Company Disclosure Letter sets forth a true and correct list, and the Company has made 
available to Parent prior to the date of this Agreement true, correct and complete copies, of each contract,  
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arrangement, commitment or understanding to which the Company or any of its Subsidiaries is a party to or is bound:  

(i) that would be required to be filed by the Company or any of its Subsidiaries as a “material contract” pursuant to Item 601(b)
(10) of Regulation S-K of the SEC or disclosed by the Company or any of its Subsidiaries on a Current Report on Form 8-K;  

(ii) that contains covenants that limit the ability of the Company or any of its Subsidiaries (or which, following the 
consummation of the Merger, could restrict the ability of the Surviving Corporation or any of its Affiliates) to compete in any 
business or with any person or in any geographic area or distribution or sales channel, or to sell, supply or distribute any service or 
product, in each case, that could reasonably be expected to be material to the business of the Company and its Subsidiaries, taken as a 
whole (or which, following the consummation of the Merger, could restrict the ability of the Surviving Corporation or any of its 
Affiliates);  

(iii) that involves any exchange traded, over-the-counter or other swap, cap, floor, collar, futures contract, forward contract, 
option or any other derivative financial instrument or contract, based on any commodity, security, instrument, asset, rate or index of 
any kind or nature whatsoever, whether tangible or intangible, including commodities, emissions allowances, renewable energy 
credits, currencies, interest rates, foreign currency and other indices, in each case, that is material to the business of the Company and 
its Subsidiaries, taken as a whole, other than, for the avoidance of doubt, Contracts for the purchase or sale of coal;  

(iv) under which (A) to the Knowledge of the Company, any person (other than the Company and its Subsidiaries) has directly 
or indirectly guaranteed any liabilities or obligations of the Company or its Subsidiaries, including any deposit, letter of credit, trust 
fund, bid bond, performance bond, reclamation bond or surety bond (or any similar undertaking), in case of each such liability or 
obligation, in an amount in excess of $5 million, or (B) the Company or any of its Subsidiaries has directly or indirectly guaranteed 
any liabilities or obligations of any other person (other than the Company or any of its Subsidiaries);  

(v) to which a person listed on Section 3.01(s) of the Company Disclosure Letter is a party;  

(vi) that indemnifies or exculpates any director, officer, employee or agent of the Company, any of its Subsidiaries or any of 
their respective predecessors; and  

(vii) that would or would reasonably be expected to prevent or materially delay the Company’s ability to consummate the 
Merger or the other  
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transactions contemplated by this Agreement (each Contract of the type described in clauses (i) through (vii), a “ Company Material 
Contract ”).  

Each Company Material Contract is valid and binding on the Company or the Subsidiary of the Company party thereto and, to the Knowledge of 
the Company, each other party thereto, and is in full force and effect, except for such failures to be valid and binding or to be in full force and 
effect that are not reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect or a material adverse effect on 
the ability of the Company to timely perform its obligations under this Agreement or to timely consummate the transactions contemplated 
hereby. There is no default under any such Company Material Contract by the Company or any of its Subsidiaries or, to the Knowledge of the 
Company, by any other party thereto, and no event has occurred that with the lapse of time or the giving of notice or both would constitute a 
default thereunder by the Company or any of its Subsidiaries or, to the Knowledge of the Company, by any other party thereto, in each case 
except as is not reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect. This Section 3.01(j) does not 
relate to Company Real Property Leases, which are the subject of Section 3.01(p).  

(k) Compliance with Laws. Each of the Company and its Subsidiaries is and since January 1, 2009 has been in compliance with all 
Laws applicable to its assets, properties, business or operations (including the Sarbanes-Oxley Act), except for instances of noncompliance 
that are not reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect. Except as is not reasonably 
likely to have, individually or in the aggregate, a Company Material Adverse Effect:  

(i) (A) each of the Company and its Subsidiaries has in effect all approvals, authorizations, applications, certificates, franchises, 
licenses, permits, registrations, requests for exemption, clearances and consents of Governmental Entities (collectively, “ Permits ”) 
necessary for it to conduct its business as presently conducted, (B) all such Permits are in full force and effect, and (C) each of the 
Company and its Subsidiaries is and since January 1, 2009 has been in compliance with all such Permits;  

(ii) neither the Company nor any of its Subsidiaries has received any written notice since January 1, 2009 from any 
Governmental Entity threatening to suspend, revoke, withdraw, modify in any adverse respect or limit any Permit of the Company or 
its Subsidiaries and, to the Knowledge of the Company, there are no circumstances or conditions providing grounds for any 
suspension, revocation, withdrawal, adverse modification or limitation on any Permit of the Company or its Subsidiaries;  

(iii) neither the Company nor any of its Subsidiaries has been notified by any Governmental Entity since January 1, 2009 that it 
is (A) ineligible to receive additional surface mining Permits or (B) under investigation to determine whether its eligibility to receive 
such Permits should be “permit blocked”;  
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(iv) the Company and its Subsidiaries have posted all deposits, letters of credit, trust funds, bid bonds, performance bonds, 
reclamation bonds and surety bonds (and all such similar undertakings) (collectively, the “ Surety Bonds ”) required to be posted in 
connection with their operations and pursuant to the Permits of the Company and its Subsidiaries; and each of the Company and its 
Subsidiaries is in compliance with all Surety Bonds posted by each of the Company and its Subsidiaries in connection with its 
respective operations; and  

(v) without limiting the generality of the foregoing, the operation of the coal mining and processing operations of the Company 
and its Subsidiaries and the state of reclamation with respect to each of their Permits is “current” with respect to the reclamation 
obligations required by such Permits and otherwise are in compliance with such Permits and all applicable mining, reclamation and 
other similar Laws.  

This Section 3.01(k) does not relate to environmental matters, which are the subject of Section 3.01(l), employee benefit 
matters, which are the subject of Section 3.01(n), and Taxes, which are the subject of Section 3.01(o).  

(l) Environmental Matters. Each of the Company and its Subsidiaries has been and is in compliance with all applicable 
Environmental Laws, and neither the Company nor any of its Subsidiaries has received any written communication alleging that the 
Company or any of its Subsidiaries is in violation of, or has any liability under, any Environmental Law, except for such noncompliance, 
violations or liabilities that are not reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect. Except 
as is not reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect:  

(i) each of the Company and its Subsidiaries possesses and has been and is in compliance with all Permits required under 
Environmental Laws for the conduct of its business and activities, all such Permits were validly issued and are in full force and 
effect, all applications, notices or other documents have been timely filed to effect renewal, issuance or reissuance of each such 
Permit, and each such Permit is transferable, as necessary, in the circumstances presented by the transactions contemplated by this 
Agreement;  

(ii) there is no pending application for any Permit required under Environmental Law relating to the business as currently 
conducted with respect to which the Company or any of its Subsidiaries has received a written communication or otherwise has 
knowledge that it will not be granted on a timely basis;  

(iii) there are no Environmental Claims pending or, to the Knowledge of the Company, threatened against the Company or any 
of its Subsidiaries;  
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(iv) neither the Company nor any of its Subsidiaries has entered into, has agreed to, or has been issued, any order, decree or 
Judgment under any Environmental Law;  

(v) neither the Company nor any of its Subsidiaries is a party, or is otherwise subject, to any agreement pursuant to which it has 
retained, assumed or agreed to indemnify any person with respect to known or unknown liabilities arising under Environmental Law; 

(vi) none of the Company or any of its Subsidiaries has Released any Hazardous Materials at, on, under or from any of the 
Company Owned Real Property, the Company Leased Real Property or any other property, to the Knowledge of the Company no 
such Hazardous Materials are present at any such property, and to the Knowledge of the Company neither the Company nor any of 
its Subsidiaries has disposed of, or arranged to dispose of, any Hazardous Materials; and  

(vii) no lien pursuant to Environmental Law has been imposed on any of the Company Owned Real Property or the Company 
Leased Real Property, and no financial assurance obligation for mine reclamation or otherwise required by Environmental Law is 
unsatisfied.  

The Company has made available to Parent copies of all material written environmental, health or safety assessments and audits, 
investigations in the possession of the Company or any of its Subsidiaries, including any such documents relating to the Release or presence of, 
or exposure to, any Hazardous Materials.  

The term “ Environmental Claims ” means any administrative or judicial actions, suits, orders, claims, proceedings or written notices of 
noncompliance by or from any person alleging liability arising out of the presence, Release of or exposure to any Hazardous Material or pursuant 
to any Environmental Law.  

The term “ Environmental Law ” means any Law relating to pollution, the reclamation of mines, human exposure to Hazardous Materials, 
the environment or natural resources.  

The term “ Hazardous Materials ” means (i) petroleum and petroleum by-products, asbestos in any form that is or could reasonably become 
friable, radioactive materials, coal ash, coal combustion wastes or other residue from surface or subsurface mining activities, or polychlorinated 
biphenyls, and (ii) any other pollutant, contaminant, or hazardous, toxic or deleterious material, substance or waste.  

The term “ Release ” means any release, spill, emission, leaking, pumping, emitting, discharging, injecting, escaping, leaching, dumping, 
disposing or migrating into or through the environment, including the air, surface water, groundwater, sediments, land surface and subsurface.  
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(m) Labor and Employment Matters. As of the date of this Agreement, Section 3.01(m) of the Company Disclosure Letter sets forth a 
true and complete list of all collective bargaining agreements or other labor union contracts applicable to any employees of the Company 
or any of its Subsidiaries. As of the date of this Agreement, none of the Company or any of its Subsidiaries has breached or otherwise 
failed to comply with any provision of any collective bargaining agreement or other labor union contract applicable to any employees of 
the Company or any of its Subsidiaries, except for any breaches or failures to comply that, individually or in the aggregate, have not had 
and are not reasonably likely to have a Company Material Adverse Effect. Except for matters that, individually or in the aggregate, have 
not had and are not reasonably likely to have a Company Material Adverse Effect, (i) there is not any, and during the past one year there 
has not been any, labor strike, dispute, work stoppage or lockout pending, or, to the Knowledge of the Company, threatened, against or 
affecting the Company or any of its Subsidiaries, (ii) to the Knowledge of the Company, no union organizational campaign is in progress 
or threatened with respect to the employees of the Company or any of its Subsidiaries and no question concerning representation of such 
employees exists, (iii) there are no unfair labor practice charges or complaints against the Company or any of its Subsidiaries pending, or, 
to the Knowledge of the Company, threatened and (iv) there are, as of the date of this Agreement, no written grievances or written 
complaints outstanding or, to the Knowledge of the Company, threatened against the Company or any of its Subsidiaries.  

(n) Employee Benefit Matters. (i) Section 3.01(n) of the Company Disclosure Letter contains a true and complete list, as of the date 
of this Agreement, of each Company Benefit Plan that is an “employee pension benefit plan” (as defined in Section 3(2) of ERISA) (a “ 
Company Pension Plan ”), each material Company Benefit Plan that is an “employee welfare benefit plan” (as defined in Section 3(1) of 
ERISA) and all other material Company Benefit Plans and all material Company Benefit Agreements. Each Company Benefit Plan and 
Company Benefit Agreement has been administered in compliance with its terms and the terms of all applicable collective bargaining 
agreements and with applicable Law (including ERISA and the Code), other than instances of noncompliance that have not had and are not 
reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect. The Company has made available to 
Parent true and complete copies of (A) each material Company Benefit Plan and each material Company Benefit Agreement, including all 
amendments thereto, other than any Company Benefit Plan or Company Benefit Agreement that the Company or any of its Subsidiaries is 
prohibited from making available to the Buyer Entities as the result of applicable Law relating to the safeguarding of data privacy, (B) the 
most recent annual report on Form 5500 filed with the Internal Revenue Service (the “ IRS ”) with respect to each Company Benefit Plan 
(if any such report was required by applicable Law), (C) the most recent summary plan description and any summaries of material 
modification for each Company Benefit Plan for which a summary plan description is either (x) required by applicable Law or (y) exists, 
(D) the most recent actuarial valuation report and audited financial statement with respect to each Company Benefit Plan (to the extent an 
actuarial  
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valuation report or audited financial statement was required to be prepared under applicable Law) and (E) to the extent applicable, the most 
recent IRS determination letter with respect to each Company Benefit Plan.  

(ii) Section 3.01(n)(ii) of the Company Disclosure Letter sets forth a true and complete list of Multiemployer Plans in which the 
Company, any of its Subsidiaries or any other person or entity under common control with the Company within the meaning of 
Section 414(b), (c), (m) or (o) of the Code (each such person or entity, a “ Company ERISA Affiliate ”) participates in, or to which 
any Company ERISA Affiliate is required to contribute. None of the Company, its Subsidiaries nor any of the Company ERISA 
Affiliates has incurred any material withdrawal liability under a Multiemployer Plan.  

(iii) None of the Company, any of its Subsidiaries nor any Company ERISA Affiliate has incurred any unsatisfied liability 
(other than Pension Benefit Guaranty Corporation (“ PBGC ”) premiums) to the PBGC or the IRS under Title IV of ERISA or 
Section 412 of the Code and to the Knowledge of the Company, no condition exists that presents a risk to the Company or any 
Company ERISA Affiliate of incurring such liability, except for any such liability that, individually or in the aggregate, has not had 
and is not reasonably likely to have a Company Material Adverse Effect.  

(iv) There are no pending or, to the Knowledge of the Company, threatened claims (other than claims for benefits in the 
ordinary course), lawsuits or arbitrations that have been asserted or instituted against the Company Benefit Plans, any fiduciaries 
thereof with respect to their duties to the Company Benefit Plans or the assets of any of the trusts under any of the Company Benefit 
Plans that could reasonably be expected to result in any liability of the Company or any of its Subsidiaries other than any liability 
that, individually or in the aggregate, would not be reasonably likely to have a Company Material Adverse Effect.  

(v) Except for matters that, individually or in the aggregate, have not had and are not reasonably likely to have a Company 
Material Adverse Effect, all contributions or other amounts payable by the Company or any of its Subsidiaries with respect to each 
Company Benefit Plan have been paid or accrued in accordance with the terms of such Company Benefit Plan, GAAP and 
Section 412 of the Code. Except as fully accrued or reserved against on the Company’s financial statements in accordance with 
GAAP, there are no material unfunded liabilities with respect to any Company Benefit Plan.  

(vi) Except as otherwise expressly provided under this Agreement, none of the execution and delivery of this Agreement, the 
obtaining of the Company Stockholder Approval or the consummation of the Merger or any other transaction contemplated by this 
Agreement (whether alone or in conjunction with any other event, including as a result of any termination of employment on or 
following the Effective Time) will (A) entitle any current or former director, officer, employee or consultant of the Company or any 
of its Subsidiaries to  
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severance or termination pay, (B) accelerate the time of payment or vesting, or trigger any payment or funding (through a grantor 
trust or otherwise) of, compensation or benefits under, increase the amount payable or trigger any other material obligation pursuant 
to, any Company Benefit Plan or Company Benefit Agreement or (C) result in any breach or violation of, or a default under, any 
Company Benefit Plan or Company Benefit Agreement.  

(vii) The term “ Company Benefit Agreement ” means each employment, consulting, indemnification, severance, change in 
control or termination agreement or arrangement between the Company or any of its Subsidiaries, on the one hand, and any current 
or former director, officer or employee of the Company or any of its Subsidiaries, on the other hand, other than any agreement or 
arrangement mandated by applicable Law. The term “ Company Benefit Plan ” means each bonus, pension, profit sharing, 
retirement, deferred compensation, incentive compensation, equity ownership, equity-based compensation, vacation, severance, 
change in control, disability, death benefit, hospitalization, medical, life insurance, welfare or other employee benefit plan, policy, 
program, arrangement or understanding, whether oral or written (but excluding any Company Benefit Agreement), in each case 
sponsored, maintained or contributed to, or required to be sponsored, maintained or contributed to, by the Company or any of its 
Subsidiaries for the benefit of any current or former employee, officer or director of the Company or any of its Subsidiaries, other 
than (A) any “multiemployer plan” (within the meaning of Section 3(37) of the Employee Retirement Income Security Act of 1974, 
as amended (“ ERISA ”)) (a “ Multiemployer Plan ”) or (B) any plan, policy, program, arrangement or understanding mandated by 
applicable Law.  

(o) Taxes.  

(i) Each of the Company and its Subsidiaries has filed or has caused to be filed all material Tax Returns required to be filed by 
it (or requests for extensions, which requests have been granted and have not expired), and all such returns are complete and accurate 
in all material respects. Each of the Company and its Subsidiaries has either paid or caused to be paid all Taxes due and owing by the 
Company and its Subsidiaries to any Governmental Entity, or the most recent financial statements contained in the Company Filed 
SEC Documents reflect an adequate reserve (excluding any reserves for deferred Taxes), if such a reserve is required by GAAP, for 
all Taxes payable by the Company and its Subsidiaries, for all taxable periods and portions thereof ending on or before the date of 
such financial statements.  

(ii) No deficiencies, audit examinations, refund litigation, proposed adjustments or matters in controversy for any Taxes (other 
than Taxes that are not yet due and payable or for amounts being contested in good faith) have been proposed, asserted or assessed in 
writing against the Company or any of its Subsidiaries which have not been settled and paid. All assessments for Taxes due and 
owing by the Company or any of its Subsidiaries with respect to completed  
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and settled examinations or concluded litigation have been paid. There is no currently effective agreement or other document with 
respect to the Company or any of its Subsidiaries extending the period of assessment or collection of any material Taxes, no requests 
for waivers of the time to assess any such Taxes are pending, and there is no currently effective “closing agreement” pursuant to 
Section 7121 of the Code (or any similar provision of foreign, state or local Law).  

(iii) Each of the Company and its Subsidiaries has complied with all applicable Laws relating to the withholding and paying 
over of Taxes.  

(iv) Neither the Company nor any of its Subsidiaries has any material liability for Taxes of any other person (other than the 
Company and its Subsidiaries) under Treasury Regulation Section 1.1502-6 (or any similar provision of state, local or foreign Law), 
as a transferee or successor, by contract or otherwise.  

(v) Neither the Company nor any of its Subsidiaries is a party to, bound by any or currently has any liability under any Tax 
sharing agreement, Tax indemnity obligation or similar agreement, arrangement or practice with respect to Taxes with any person 
other than the Company or a Subsidiary of the Company.  

(vi) There are no material Liens on any of the assets of the Company or any of its Subsidiaries that arose in connection with any 
failure (or alleged failure) to pay any Tax.  

(vii) Neither the Company nor any of its Subsidiaries shall be required, as a result of a change in accounting method for a Tax 
period beginning on or before the Closing Date, to include any adjustment under Section 481(c) of the Code (or any similar provision 
of state, local or foreign Law) in taxable income for any Tax period beginning on or after the Closing Date.  

(viii) Neither the Company nor any of its Subsidiaries will be required to include any material item of income in, or exclude 
any material item of deduction from, taxable income for any taxable period (or portion thereof) ending after the Closing Date as a 
result of any (A) prepaid amount received on or prior to the Closing Date or (B) election under Code Section 108(i).  

(ix) No “ownership change” (as described in Section 382(g) of the Code) has occurred with respect to the Company or any of 
its Subsidiaries that is a “loss corporation” (as described in Section 382(k) of the Code).  

(x) Neither the Company nor any of its Subsidiaries are “passive foreign investment companies” within the meaning of 
Section 1297 of the Code and applicable Treasury Regulations thereunder.  
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(xi) Neither the Company nor any of its Subsidiaries has constituted either a “distributing corporation” or a “controlled 
corporation” in a distribution of stock qualifying for tax-free treatment under Section 355 of the Code (A) in the two years prior to 
the date of this Agreement or (B) which could otherwise constitute part of a “plan” or “series of related transactions” (within the 
meaning of Section 355(e) of the Code) in conjunction with the Merger.  

(xii) None of the Company or any of its Subsidiaries has entered into any transaction that, as of the date of this Agreement, 
constitutes a “listed transaction” for purposes of Section 6011 of the Code and applicable Treasury Regulations thereunder (including 
Treasury Regulation Section 1.6011-4) (or a similar provision of state law).  

(xiii) The consolidated federal income Tax Returns of the Company have been examined, or the statute of limitations has 
closed, with respect to all taxable years through and including 2005.  

(xiv) Neither the Company nor any of its Subsidiaries has taken any action or knows of any fact that would reasonably be 
expected to prevent the Merger from qualifying for the Intended Tax Treatment.  

(p) Title to Properties. (i) Except as is not reasonably likely to have, individually or in the aggregate, a Company Material Adverse 
Effect, the Company or a Subsidiary of the Company has good and valid fee title to each real property interest or estate (other than any 
leasehold interest or estate) owned by the Company or any of its Subsidiaries and reflected in the unaudited consolidated balance sheet of 
the Company as of September 30, 2010 (or the notes thereto) included in the Company Filed SEC Documents (individually, a “ Company 
Owned Real Property ”), in each case free and clear of all Liens and defects in title, except for (A) mechanics’, carriers’, workmen’s, 
warehousemen’s, repairmen’s or other like Liens arising or incurred in the ordinary course of business with respect to obligations which 
are not delinquent or which are being contested in good faith by appropriate proceedings, (B) Liens for Taxes, assessments and other 
governmental charges and levies that (x) are not due and payable or that may thereafter be paid without interest or penalty or (y) are being 
contested in good faith by appropriate proceedings and which have been paid, or for which any reserves required by GAAP have been 
established, (C) Liens affecting the interest of the grantor of any easements benefiting Company Owned Real Property, (D) Liens (other 
than Liens securing Indebtedness), minor defects or irregularities in title, conditions that would be disclosed by a current, accurate survey 
or physical inspection, easements, rights-of-way, covenants, restrictions and other similar matters that would not, individually or in the 
aggregate, reasonably be expected to materially impair the continued use and operation of the Company Owned Real Property to which 
they relate in the business of the Company and its Subsidiaries as presently conducted, (E) zoning, building and other similar codes and 
regulations and (F) Liens securing Indebtedness reflected in the unaudited consolidated balance sheet of the Company as of September 30, 
2010 (or the notes thereto) included in the Company Filed SEC Documents (collectively, “ Company Permitted Liens ”).  
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(ii) Except as is not reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect, (A) all 
leases (each, a “ Company Real Property Lease ”) of real property under which the Company or any of its Subsidiaries is a tenant or a 
subtenant (x) that are subject to an annual minimum royalty of $500,000 or more, (y) that had an annual production royalty of 
$750,000 or more in the immediately preceding fiscal year or (z) on which an active preparation plant site or active mine is located 
(each, a “ Company Leased Real Property ”) are in full force and effect, (B) neither the Company nor any of its Subsidiaries that is 
party to a Company Real Property Lease has received or given any written notice of any default thereunder, which default continues 
on the date of this Agreement, nor, to the Knowledge of the Company, is there any default under any Company Real Property Lease 
by the Company or any of its Subsidiaries or by any other party thereto and (C) the Company or a Subsidiary of the Company has a 
good and valid title to a leasehold estate in each Company Leased Real Property, in each case free and clear of all Liens except for 
Company Permitted Liens and other Liens affecting the interest of the landlords and subordination and similar agreements with 
respect thereto.  

(iii) To the Knowledge of the Company, the Company or its Subsidiaries have exercised all options, extensions and renewals 
under all Company Real Property Leases except where the failure to so exercise such options, extensions or renewals is not 
reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect.  

(iv) Except as is not reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect, the 
Company Owned Real Property and the Company Leased Real Property includes all of the land, buildings, structures and fixtures 
located thereon and all easements, rights of way, options, coal, mineral, mining, water, surface and other rights and interests 
appurtenant thereto reasonably necessary for the use by the Company and its Subsidiaries in the conduct of their business as currently 
conducted.  

(v) Except as is not reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect, to the 
Knowledge of the Company (A) the material coal reserves currently mined by the Company and its Subsidiaries that are owned or 
leased by any of them are not subject to the mining rights of any other person with respect to such coal reserves and none of the 
Company or its Subsidiaries has received a notice of claim to such effect and (B) the Company and its Subsidiaries have sufficient 
rights to access and mine such coal reserves.  

(q) Intellectual Property . (i) Except as is not reasonably likely to have, individually or in the aggregate, a Company Material Adverse 
Effect, the Company and its Subsidiaries own or possess, or are validly licensed or otherwise have the right to obtain ownership or 
possession and to currently use, all patents, patent applications, trademarks, trade names, corporate names, company names, business 
names, fictitious business names, trade styles, service marks, logos, copyrights,  
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technology, trade secrets, licenses and all other confidential or proprietary information, domain names, know-how and processes, whether 
or not reduced to writing or any other tangible form, and other proprietary intellectual property rights arising under the Laws of the United 
States (including any state or territory), any other country or group of countries or any political subdivision of any of the foregoing, 
whether registered or unregistered (collectively, “ Intellectual Property Rights ”) used in the conduct of the business of the Company or 
any of its Subsidiaries as currently conducted (the “ Company Intellectual Property ”).  

(ii) Except as is not reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect, (A) the 
Company has received no third-party written claim of invalidity or conflicting ownership rights with respect to any Company 
Intellectual Property owned by the Company or by a Subsidiary of the Company (“ Company Owned Intellectual Property ”) and no 
such Company Owned Intellectual Property is the subject of any pending or, to the Knowledge of the Company, threatened 
interference, opposition or other Proceeding and (B) no person has given written notice to the Company or any Subsidiary of the 
Company that the use of any Company Intellectual Property by the Company, any Subsidiary of the Company or any licensee is 
infringing or has infringed any domestic or foreign registered patent, trademark, service mark, trade name, or Copyright or design 
right, or that the Company, any Subsidiary of the Company or any licensee has misappropriated or improperly used or disclosed any 
trade secret, confidential information or know-how, and (C) the execution, delivery and performance of this Agreement by the 
Company and the consummation of the transactions contemplated hereby will not cause the forfeiture or termination or give rise to a 
right of forfeiture or termination of any of the Company Intellectual Property or impair the right of the Company or any of its 
Subsidiaries to use the Company Owned Intellectual Property in the conduct of their businesses as currently conducted.  

(iii) For purposes of this Agreement, “ Copyrights ” means all works of authorship, whether copyrightable or not, copyrights, 
and mask works.  

(r) Insurance. The Company and its Subsidiaries are covered by valid and currently effective insurance policies issued in favor of the 
Company and its Subsidiaries that are customary and, in the reasonable judgment of senior management of the Company, adequate for 
companies of similar size in the industries and locales in which the Company and its Subsidiaries operate. Section 3.01(r) of the Company 
Disclosure Letter sets forth, as of the date hereof, a true, correct and complete list of all material insurance policies issued in favor of the 
Company, or pursuant to which the Company or any of its Subsidiaries is a named insured or otherwise a beneficiary. With respect to each 
material insurance policy of the Company and its Subsidiaries, (i) the policy is in full force and effect and all premiums due thereon have 
been paid, (ii) the Company is not in breach or default, and neither the Company nor any of its Subsidiaries has taken any action or failed 
to take any action which with notice or the  
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lapse of time would constitute such a breach or default, or permit termination or modification of, any such policy, and (iii) to the 
Knowledge of the Company, no insurer on any such policy has been declared insolvent or placed in receivership, conservatorship or 
liquidation and no notice of cancellation or termination has been received with respect to any such policy (other than in connection with 
normal renewals of any such insurance policy).  

(s) Suppliers and Customers . Section 3.01(s) of the Company Disclosure Letter sets forth the names of the 10 largest customers of 
the Company and its Subsidiaries (as measured by revenue for the twelve-month period ended on December 31, 2010) and the 10 largest 
suppliers of the Company and its Subsidiaries (as measured by aggregate cost of items or services purchased for the twelve-month period 
ended on December 31, 2010). To the Knowledge of the Company, neither the Company nor any of its Subsidiaries (a) has been notified in 
writing of any dispute with any such customer or supplier that would be material and adverse to the Company and its Subsidiaries, taken as 
a whole, or (b) has been notified in writing by any such customer or supplier that it intends or is threatening to terminate or otherwise 
materially and adversely alter the terms of its business with the Company or any of its Subsidiaries.  

(t) Questionable Payments . Except as would not be material to the Company and its Subsidiaries, taken as a whole, neither the 
Company nor any of its Subsidiaries (nor, to the Knowledge of the Company, any of their respective directors, executives, representatives, 
agents or employees) (i) has used or is using any corporate funds for any direct or indirect unlawful payments to any foreign or domestic 
government officials or employees, (ii) has violated or is violating any provision of the Foreign Corrupt Practices Act of 1977, as amended, 
(iii) has established or maintained, or is maintaining, any unlawful fund of corporate monies or other properties, or (iv) has made any bribe, 
unlawful rebate, payoff, influence payment, kickback or other unlawful payment of any nature.  

(u) Voting Requirements. Assuming the accuracy of the representations and warranties set forth in Section 3.02(y), the affirmative 
vote of holders of a majority of the voting power of all outstanding Company Common Stock entitled to vote thereon at the Company 
Stockholders Meeting (or any adjournment or postponement thereof) in favor of the adoption of the “agreement of merger” (as such term is 
used in Section 251 of the DGCL) contained in this Agreement (the “ Company Stockholder Approval ”) is the only vote of the holders of 
any class or series of capital stock of the Company necessary under the Company Certificate of Incorporation and Company Bylaws and by 
Law (including the DGCL) for the Company to enter into this Agreement and consummate the transactions contemplated hereby 
(including the Merger).  

(v) State Takeover Statutes; Etc. Assuming the accuracy of the representations and warranties set forth in Section 3.02(y), the 
approval of the Board of Directors of the Company of this Agreement, the Merger and the other transactions contemplated by this 
Agreement represents all the action necessary to render  
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inapplicable to this Agreement, the Merger and the other transactions contemplated by this Agreement the provisions of Section 203 of the 
DGCL to the extent, if any, such Section would otherwise be applicable to this Agreement, the Merger and the other transactions 
contemplated by this Agreement, and no other state anti-takeover statute or regulation, any takeover-related provision in the Company 
Certificate of Incorporation or Company Bylaws, nor any stockholder rights plan or similar agreement is applicable to Parent, this 
Agreement or the Merger that would (i) prohibit or restrict the ability of the Company to perform its obligations under this Agreement or 
the Certificate of Merger or its ability to consummate the Merger or the other transactions contemplated hereby, (ii) have the effect of 
invalidating or voiding this Agreement or the Certificate of Merger, or any provision hereof or thereof, or (iii) subject Parent to any 
impediment or condition in connection with the exercise of any of its rights under this Agreement or the Certificate of Merger. As of the 
date hereof, the Company is not aware of any breach or violation of the Confidentiality Agreement by Parent, its Affiliates or 
representatives.  

(w) Brokers and Other Advisors. No broker, investment banker, financial advisor or other person, other than Perella Weinberg 
Partners LP and UBS Securities LLC, the fees and expenses of which will be paid by the Company, is entitled to any broker’s, finder’s or 
financial advisor’s fee or commission in connection with the Merger and the transactions contemplated by this Agreement based upon 
arrangements made by or on behalf of the Company. The Company has made available to Parent complete and correct copies of the letter 
agreements between the Company and Perella Weinberg Partners LP and between the Company and UBS Securities LLC, pursuant to 
which such person could be entitled to any payment from the Company or any of its Subsidiaries in connection with the Merger.  

(x) Opinions of Financial Advisors. The Company has received the opinion of Perella Weinberg Partners LP dated the date of this 
Agreement, to the effect that, as of such date, the Merger Consideration is fair, from a financial point of view, to the holders of shares of 
Company Common Stock, a signed copy of which opinion has been or will promptly be delivered to the Buyer Entities for informational 
purposes only after receipt thereof by the Company.  

(y) No Other Representations or Warranties. Except for the representations and warranties contained in this Section 3.01 or in any 
certificates delivered by the Company in connection with the Closing, each of the Buyer Entities acknowledges that neither the Company 
nor any person on behalf of the Company makes any other express or implied representation or warranty with respect to the Company or 
any of its Subsidiaries or with respect to any other information provided or made available to either Buyer Entity in connection with the 
transactions contemplated by this Agreement. Neither the Company nor any other person will have or be subject to any liability or 
indemnification obligation to either Buyer Entity (or any of their financing sources) or any other person resulting from the distribution to 
either Buyer Entity (or any of their financing sources), or either Buyer Entity’s (or such financing sources’) use of, any such information, 
including any information,  
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documents, projections, forecasts or other material made available to either Buyer Entity in certain “data rooms” or management 
presentations in expectation of the transactions contemplated by this Agreement, unless and then only to the extent that any such 
information is expressly included in a representation or warranty contained in this Section 3.01 or in a certificate delivered by the 
Company in connection with the Closing. Notwithstanding the foregoing or any other provision of this Agreement or otherwise, nothing 
herein shall relieve the Company or any other person from liability for fraud.  

SECTION 3.02. Representations and Warranties of the Buyer Entities. Except (A) as disclosed in the Parent SEC Documents or any other 
reports, schedules, forms, statements or other documents (including exhibits and other information incorporated therein), in each case, filed with 
or furnished by Parent to the SEC since January 1, 2009 and publicly available prior to the date of this Agreement (collectively, the “ Parent 
Filed SEC Documents ”) (but excluding any forward-looking disclosures set forth in any risk factor section, any disclosure in any section 
relating to forward-looking statements and any other disclosures included in such Parent Filed SEC Document to the extent they are predictive or 
forward-looking in nature); provided that in no event shall any disclosure in any Parent Filed SEC Documents qualify or limit the representations 
and warranties of the Buyer Entities set forth in Sections 3.02(c), 3.02(d), 3.02(u), 3.02(v), 3.02(w) or 3.02(x), or (B) as set forth in the 
corresponding section of the Parent Disclosure Letter (it being understood that any information set forth in one section or subsection of the 
Parent Disclosure Letter shall be deemed to apply to and qualify the representation and warranty set forth in this Agreement to which it 
corresponds in number and each other representation and warranty set forth in this Section 3.02 to the extent that it is reasonably apparent on its 
face that such information is relevant to such other representation and warranty), each Buyer Entity represents and warrants, jointly and 
severally, to the Company as follows:  

(a) Organization, Standing and Corporate Power. Each Buyer Entity and each of its Significant Subsidiaries is duly organized and 
validly existing under the Laws of its jurisdiction of organization and has all requisite corporate, company or partnership power and 
authority to own its properties and carry on its business as presently conducted. Each Buyer Entity and each of its Significant Subsidiaries 
is duly qualified or licensed to do business and is in good standing (where such concept is recognized under applicable Law) in each 
jurisdiction where the nature of its business or the ownership, leasing or operation of its properties makes such qualification or licensing 
necessary, other than where the failure to be so qualified, licensed or in good standing is not reasonably likely to have, individually or in 
the aggregate, a Parent Material Adverse Effect. Parent has made available to the Company true, correct and complete copies of the 
certificates of incorporation and bylaws of each of the Buyer Entities as in effect on the date hereof, including all amendments thereto.  

(b) Subsidiaries. All the outstanding shares of capital stock of, or other equity interests in, each Significant Subsidiary of Parent 
(i) have been validly issued and are fully paid and nonassessable, and (ii) are owned, directly or indirectly, by  
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Parent free and clear of all Liens, other than Parent Permitted Liens. All outstanding shares of capital stock (or equivalent equity interests 
of entities other than corporations) of each Subsidiary of Parent are beneficially owned, directly or indirectly, by Parent. As of the date of 
this Agreement, Parent does not, directly or indirectly, own more than 5% but less than 100% of the capital stock or other equity interest in 
any person other than the Subsidiaries of Parent.  

(c) Capital Structure. On the date hereof, the authorized capital stock of Parent consists of 200,000,000 (and assuming approval of 
the Charter Amendment, 400,000,000) shares of Parent Common Stock and 10,000,000 shares of preferred stock, $0.01 par value (the “ 
Parent Preferred Stock ”). At the close of business on January 20, 2011, (i) 120,490,003 shares of Parent Common Stock were issued and 
outstanding (which number (A) does not include 3,884,709 shares of Parent Common Stock held by Parent in its treasury, but (B) does 
include 593,291 shares of Parent Common Stock subject to restricted stock awards granted under the Parent’s 2005 Long-Term Incentive 
Plan, as amended and restated (the “ 2005 LTIP ”, and together with the 2004 LTIP, the 2010 LTIP and the Stock Plan, the “ Parent Stock 
Plans ”), (ii) 1,271,401 shares of Parent Common Stock were subject to restricted stock unit awards granted under the Parent Stock Plans, 
(iii) 1,845,426 shares of Parent Common Stock were subject to performance share unit awards granted under the 2005 LTIP and Parent’s 
2010 Long-Term Incentive Plan (the “ 2010 LTIP ”) (assuming settlement of outstanding awards based on maximum achievement of 
applicable performance goals), (iv) 583,876 shares of Parent Common Stock were subject to outstanding options to acquire shares of 
Parent Common Stock granted under Parent’s Amended and Restated 2004 Long-Term Incentive Plan (the “ 2004 LTIP ”), the 2005 LTIP 
and Parent’s Amended and Restated Stock Incentive Plan (the “ Stock Plan ”) (the awards described in (i)(B), (ii), (iii) and (iv) above, the “ 
Parent Stock Awards ”), (v) no shares of Parent Common Stock were reserved or available for issuance pursuant to the 2004 LTIP, the 
2005 LTIP and the Stock Plan and 2,548,850 shares of Parent Common Stock were reserved and available for issuance pursuant to the 
2010 LTIP, in each case after taking into account shares reserved for outstanding Parent Stock Awards, (vi) 6,969,691 shares of Parent 
Common Stock were reserved for issuance upon conversion of Parent’s 2.375% convertible senior notes due April 15, 2015 (the “ Parent 
Convertible Notes ”) issued pursuant to the Indenture dated as of April 7, 2008, between Parent and Union Bank of California N.A., as 
trustee, as amended or supplemented to the date of this Agreement (the “ Parent Convertible Notes Indenture ”), and (vii) no shares of 
Preferred Stock were issued or outstanding or held by Parent in its treasury. Except as set forth in this Section 3.02(c), at the close of 
business on January 20, 2011, no shares of capital stock or other voting securities of Parent are issued, reserved for issuance or 
outstanding. Since January 20, 2011 to the date of this Agreement, (x) there have been no issuances by Parent of shares of capital stock or 
other voting securities of Parent, other than issuances of shares of Common Stock pursuant to the Parent Stock Awards, in each case 
outstanding as of January 20, 2011, and (y) there have been no issuances by Parent of options, warrants, other rights to acquire shares of 
capital stock of Parent or other rights that give the holder thereof any economic benefit accruing to the holders of any Parent Common 
Stock, other than under the Parent Stock Plans. All  
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outstanding shares of Parent Common Stock are, and all such shares that may be issued prior to the Effective Time or as Stock Merger 
Consideration will be when issued, duly authorized, validly issued, fully paid and nonassessable and not subject to preemptive rights. 
Except for the Parent Convertible Notes and the Parent Convertible Notes Indenture, there are no bonds, debentures, notes or other 
Indebtedness of Parent having the right to vote (or convertible into, or exchangeable for, securities having the right to vote) on any matters 
on which holders of any Parent Common Stock may vote (“ Voting Parent Debt ”). Except for any obligations pursuant to this Agreement, 
the Parent Convertible Notes, the Parent Convertible Notes Indenture, any Parent Stock Awards, any Parent Stock Plan or as otherwise set 
forth above, as of January 20, 2011, there are no options, warrants, rights, convertible or exchangeable securities, stock-based performance 
units, Contracts or undertakings of any kind to which Parent or any of its Subsidiaries is a party or by which any of them is bound 
(1) obligating Parent or any such Subsidiary to issue, deliver or sell, or cause to be issued, delivered or sold, additional shares of capital 
stock or other equity interests in, or any security convertible or exchangeable for any capital stock of or other equity interest in, Parent or 
any of its Subsidiaries or any Voting Parent Debt, (2) obligating Parent or any such Subsidiary to issue, grant or enter into any such option, 
warrant, right, security, unit, Contract or undertaking or (3) that give any person the right to receive any economic benefit accruing to the 
holders of any Parent Common Stock. As of the date of this Agreement, there are no outstanding contractual obligations of Parent or any of 
its Subsidiaries to repurchase, redeem or otherwise acquire any shares of capital stock of Parent or any such Subsidiary, other than pursuant 
to the Parent Stock Awards and Parent Stock Plans.  

(d) Authority. Each Buyer Entity has all requisite corporate power and authority to execute and deliver this Agreement and to 
consummate the transactions contemplated by this Agreement, subject, solely in the case of the amendment of the Parent Certificate of 
Incorporation to increase the number of authorized shares of Parent Common Stock as required to permit the Stock Issuance (the “ Charter 
Amendment ”) and the issuance of the Stock Merger Consideration (the “ Stock Issuance ”), to receipt of the Parent Stockholder Approval 
and subject, solely in the case of the Merger (assuming receipt of the Parent Stockholder Approval), to the adoption of this Agreement by 
Parent, as sole shareholder of MergerCo. The execution and delivery of this Agreement by each Buyer Entity and the consummation by 
each Buyer Entity of the transactions contemplated by this Agreement have been duly authorized by all necessary corporate action on the 
part of each Buyer Entity, subject, solely in the case of the Charter Amendment and Stock Issuance, to receipt of the Parent Stockholder 
Approval and subject, solely in the case of the Merger (assuming receipt of the Parent Stockholder Approval), to the adoption of this 
Agreement by Parent, as sole shareholder of MergerCo, and except for the filing of the Certificate of Merger with the Secretary of State of 
the State of Delaware, the other filings required under the DGCL by the Secretary of State of the State of Delaware and appropriate 
documents with the relevant authorities of the other jurisdictions in which Parent is qualified to do business. This Agreement has been duly 
executed and delivered by each Buyer Entity and, assuming the due authorization, execution and  
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delivery by the Company, constitutes a legal, valid and binding obligation of each Buyer Entity, enforceable against each Buyer Entity in 
accordance with its terms, subject, as to enforceability, to bankruptcy, insolvency and other Laws of general applicability relating to or 
affecting creditors’ rights and to general equity principles. The Board of Directors of MergerCo, at a meeting duly called and held at which 
a quorum was present, unanimously duly adopted resolutions (i) approving and declaring advisable this Agreement, the Merger and the 
other transactions contemplated by this Agreement, (ii) declaring that it is in the best interests of the stockholder of MergerCo that 
MergerCo enter into this Agreement and consummate the Merger and the other transactions contemplated by this Agreement on the terms 
and subject to the conditions set forth herein, (iii) directing that this Agreement be submitted to Parent, as the sole stockholder of 
MergerCo, for adoption and (iv) recommending that Parent, as the sole stockholder of MergerCo, adopt this Agreement, which resolutions 
have not been rescinded, modified or withdrawn in any way. The Board of Directors of Parent, at a meeting duly called and held at which a 
quorum was present, duly adopted resolutions (w) approving this Agreement, the Merger and the other transactions contemplated by this 
Agreement, (x) declaring that it is in the best interests of Parent’s stockholders that the Buyer Entities enter into this Agreement and 
consummate transactions contemplated by this Agreement on the terms and subject to the conditions set forth herein, (y) directing that the 
Charter Amendment and Stock Issuance be submitted to a vote at a duly held meeting of the stockholders of Parent and (z) recommending 
that the stockholders of Parent vote in favor of the approval of the Charter Amendment and Stock Issuance (the “ Parent Board 
Recommendation ”), which resolutions have not been rescinded, modified or withdrawn in any way.  

(e) Noncontravention. The execution and delivery by each Buyer Entity of this Agreement do not, and the performance by it of its 
obligations hereunder and the consummation of the Merger and the other transactions contemplated by this Agreement, and compliance 
with the provisions of this Agreement will not, conflict with, or result in any breach, violation of, or default (with or without notice or lapse 
of time, or both) under, or give rise to a right of termination, cancellation, modification or acceleration of any obligation or to the loss of a 
benefit under, or result (or, with the giving of notice, the passage of time or otherwise, would result) in the creation of any Lien upon any 
of the properties or assets of Parent or any of its Subsidiaries under (other than any such Lien created in connection with the Financing), 
any provision of (A) Parent’s certificate of incorporation (the “ Parent Certificate of Incorporation ”) or Parent’s bylaws (the “ Parent 
Bylaws ”) or (B) subject to the filings and other matters referred to in the immediately following sentence, (1) any Contract to which 
Parent or any of its Subsidiaries is a party or by which any of their respective properties or assets are bound, other than any lease of real 
property under which Parent or any of its Subsidiaries is a tenant or a subtenant (x) that is subject to an annual minimum royalty of less 
than $500,000 and on which no active preparation plant site or active mine is located or (y) that had an annual production royalty of less 
than $750,000 in the immediately preceding fiscal year and on which no active preparation plant site or active mine is located, or 
(2) assuming the receipt of the Company Stockholder Approval and the Parent Stockholder Approval, any Law or any Judgment, in each  
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case applicable to Parent or any of its Subsidiaries or their respective properties or assets, other than, in the case of clause (B) above, any 
such conflicts, breaches, violations, defaults, rights, losses or Liens that have not had and are not reasonably likely to have, individually or 
in the aggregate, a Parent Material Adverse Effect (without giving effect to clause (ix) of the definition thereof) and will not prevent or 
materially impede, interfere with, hinder or delay the consummation of the Merger. No consent, approval, order or authorization of, or 
registration, declaration or filing with, or notice to, any Governmental Entity is required to be obtained or made by or with respect to either 
Buyer Entity in connection with the execution and delivery of this Agreement by either Buyer Entity or the consummation by either Buyer 
Entity of the Merger or the other transactions contemplated by this Agreement, except for (I) compliance with, and the filing of a 
premerger notification and report form by Parent under, the HSR Act, and the filings and receipt, termination or expiration, as applicable, 
of such other approvals or waiting periods as may be required under any other applicable Antitrust Law, (II) the filing with the SEC of the 
Joint Proxy Statement in definitive form, (III) the filing with the SEC, and declaration of effectiveness under the Securities Act, of the 
Form S-4, (IV) the filing with the SEC of such reports under the Exchange Act, as may be required in connection with this Agreement and 
the transactions contemplated by this Agreement, (V) the filing of the Charter Amendment and the Certificate of Merger with the Secretary 
of State of the State of Delaware, the other filings required under the DGCL by the Secretary of State of the State of Delaware and 
appropriate documents with the relevant authorities of the other jurisdictions in which Parent is qualified to do business, (VI) such 
Consents, registrations, declarations, notices or filings as are required to be made or obtained under the securities or “blue sky” laws of 
various states in connection with the Stock Issuance, (VII) any filings required under the rules and regulations of the New York Stock 
Exchange and (VIII) such other consents, approvals, orders, authorizations, registrations, declarations, filings and notices the failure of 
which to be obtained or made has not had and are not reasonably likely to have, individually or in the aggregate, a Parent Material Adverse 
Effect (without giving effect to clause (ix) of the definition thereof) and will not prevent or materially impede, interfere with, hinder or 
delay the consummation of the Merger.  

(f) Parent SEC Documents. (i) Parent has timely filed all reports, schedules, forms, statements and other documents with the SEC 
required to be filed by Parent since January 1, 2009 (the “ Parent SEC Documents ”). As of their respective dates of filing or, in the case of 
a registration statement under the Securities Act, as of the date such registration statement is declared effective by the SEC, or, if amended, 
as of the date of the last amendment prior to the date hereof, Parent SEC Documents complied as to form in all material respects with the 
requirements of the Securities Act, the Exchange Act or the Sarbanes-Oxley Act, as the case may be, and the rules and regulations of the 
SEC promulgated thereunder applicable thereto. None of the Parent SEC Documents, including any financial statements or schedules 
included or incorporated by reference therein, at the time filed or transmitted (or, if amended or superseded by a subsequent filing, as of the 
date of the last such amendment or superseding filing prior to the date hereof) contained any untrue statement of a material  
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fact or omitted to state a material fact required to be stated therein or necessary in order to make the statements therein, in light of the 
circumstances under which they were made, not misleading. Parent has made available to the Company copies of all comment letters 
received by Parent from the SEC since January 1, 2009 and relating to the Parent SEC Documents, together with all written responses of 
the Company thereto. No executive officer of Parent or any of its Subsidiaries has failed in any respect to make the certifications required 
of him or her under Section 302 or 906 of the Sarbanes-Oxley Act with respect to any Parent SEC Documents. As of the date of this 
Agreement, to the Knowledge of the Buyer Entities there are no outstanding or unresolved comments in such comment letters received by 
Parent from the SEC. As of the date of this Agreement, to the Knowledge of the Buyer Entities, none of the Parent SEC Documents is the 
subject of any ongoing review by the SEC. None of Parent’s Subsidiaries is, or since January 1, 2009 has been, required to file periodic 
reports with the SEC pursuant to the Exchange Act.  

(ii) The audited consolidated financial statements and the unaudited quarterly financial statements (including, in each case, the 
notes thereto) of Parent included in the Parent SEC Documents when filed complied as to form in all material respects with the 
published rules and regulations of the SEC with respect thereto, have been prepared in all material respects in accordance with 
GAAP (except, in the case of unaudited quarterly statements, as permitted by Form 10-Q of the SEC or other rules and regulations of 
the SEC) applied on a consistent basis during the periods involved (except as may be indicated in the notes thereto) and fairly present 
in all material respects the consolidated financial position of Parent and its consolidated Subsidiaries as of the dates thereof and the 
consolidated results of their operations and cash flows for the periods then ended (subject, in the case of unaudited quarterly 
statements, to normal year-end adjustments).  

(iii) Except for matters reflected or reserved against in the audited consolidated balance sheet of Parent as of December 31, 
2009 (or the notes thereto) included in the Parent Filed SEC Documents, neither Parent nor any of its Subsidiaries has any liabilities 
or obligations (whether absolute, accrued, contingent, fixed or otherwise) of any nature that would be required under GAAP, as in 
effect on the date of this Agreement, to be reflected on a consolidated balance sheet of Parent (including the notes thereto), except 
liabilities and obligations that (A) were incurred since the date of such balance sheet in the ordinary course of business consistent 
with past practice, (B) are incurred in connection with the transactions contemplated by this Agreement or (C) are not reasonably 
likely to have, individually or in the aggregate, a Parent Material Adverse Effect.  

(iv) Parent (A) has implemented and maintains disclosure controls and procedures (as required by Rule 13a-15(a) of the 
Exchange Act) designed to ensure that material information relating to Parent, including its consolidated Subsidiaries, is made known 
to the management of Parent by others within those entities, and (B) has disclosed, based on its most recent evaluation prior to the  
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date hereof, to Parent’s auditors and the audit committee of Parent’s Board of Directors (1) any significant deficiencies or material 
weakness in the design or operation of internal controls which are reasonably likely to adversely affect in any material respect 
Parent’s ability to record, process, summarize and report financial data and (2) any fraud, whether or not material, that involves 
management or other employees who have a significant role in Parent’s internal controls. As and to the extent described in the Parent 
SEC Documents, Parent and the Subsidiaries of Parent have devised and maintain a system of internal accounting controls sufficient 
to provide reasonable assurances regarding the reliability of financial reporting and the preparation of financial statements in 
accordance with GAAP.  

(v) Since January 1, 2009, (i) neither Parent nor any of its Subsidiaries nor, to the Knowledge of the Buyer Entities, any 
director, officer, employee, auditor, accountant or representative of Parent or any of its Subsidiaries has received or otherwise had or 
obtained knowledge of any material complaint, allegation, assertion or claim, whether written or oral, regarding the accounting or 
auditing practices, procedures, methodologies or methods of Parent or any of its Subsidiaries or their respective internal accounting 
controls, including any material complaint, allegation, assertion or claim that Parent or any of its Subsidiaries has engaged in 
questionable accounting or auditing practices, and (ii) to the Knowledge of the Buyer Entities, no attorney representing Parent or any 
of its Subsidiaries has reported evidence of a material violation of securities Laws, breach of fiduciary duty or similar violation by 
Parent or any of its Subsidiaries or any of their respective officers, directors, employees or agents to Parent’s Board of Directors or 
any committee thereof.  

(g) Information Supplied. None of the information supplied or to be supplied by or on behalf of each Buyer Entity for inclusion or 
incorporation by reference in (i) the Form S-4 will, at the time the Form S-4 is filed with the SEC, at any time it is amended or 
supplemented or at the time it is declared effective under the Securities Act, contains any untrue statement of a material fact or omit to state 
any material fact required to be stated therein or necessary to make the statements therein, in light of the circumstances under which they 
were made, not misleading or (ii) the Joint Proxy Statement will, at the date it is first mailed to each of Parent’s stockholders and the 
Company’s stockholders or at the time of each of the Parent Stockholders Meeting and the Company Stockholders Meeting, contain any 
untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the 
statements therein, in light of the circumstances under which they are made, not misleading. The Form S-4 will comply as to form in all 
material respects with the requirements of the Securities Act and the rules and regulations thereunder, except that no representation is made 
by Parent or MergerCo with respect to statements made or incorporated by reference therein based on information supplied by the 
Company for inclusion or incorporation by reference therein. The Joint Proxy Statement will comply as to form in all material respects 
with the requirements of the Exchange Act and the rules and regulations thereunder, except that no representation is  

   
A-42  



Table of Contents  

made by either Buyer Entity with respect to statements made or incorporated by reference therein based on information supplied by or on 
behalf of the Company for inclusion or incorporation by reference therein.  

(h) Absence of Certain Changes or Events. From December 31, 2009 through the date of this Agreement, there has not been any 
change, effect, event, occurrence or state of facts that has had or is reasonably likely to have, individually or in the aggregate, a Parent 
Material Adverse Effect. From such date through the date of this Agreement, Parent and its Subsidiaries have conducted their businesses 
only in the ordinary course of business consistent with past practice, and none of Parent or any of its Subsidiaries has taken any action that 
if taken after the date of this Agreement would constitute a violation of Sections 4.01(b)(i), (ii), (iii), (xii), (xvi), (xvii), (xviii), (xix) or, to 
the extent related to the foregoing sections, Section 4.01(b)(xx).  

(i) Litigation. There is no Proceeding pending or, to the Knowledge of the Buyer Entities, threatened nor, to the Knowledge of 
Parent, is any investigation by any Governmental Entity pending or threatened (other than any such Proceeding or governmental 
investigation that challenges or seeks to prohibit the execution, delivery or performance of this Agreement or any of the transactions 
contemplated hereby) against Parent or any of its Subsidiaries or any of its or their properties or assets that is reasonably likely to have, 
individually or in the aggregate, a Parent Material Adverse Effect. As of the date hereof, there are no Proceedings pending or, to the 
Knowledge of the Buyer Entities, threatened, nor, to the Knowledge of the Buyer Entities, are there any investigations by any 
Governmental Entity pending or threatened, against Parent or any of its Subsidiaries challenging or seeking to prohibit the execution, 
delivery or performance of this Agreement or any of the transactions contemplated hereby. There is no Judgment outstanding against 
Parent or any of its Subsidiaries that is reasonably likely to have, individually or in the aggregate, a Parent Material Adverse Effect. To the 
Knowledge of the Buyer Entities, (x) no officer or director of Parent or any of its Subsidiaries is a defendant in any Proceeding or 
governmental investigation in connection with his or her status as an officer or director of Parent or any of its Subsidiaries, and (y) no such 
Proceeding or governmental investigation is threatened in writing, in each case that is reasonably likely to have, individually or in the 
aggregate, a Parent Material Adverse Effect or a material adverse effect on the ability of the Buyer Entities to timely perform their 
respective obligations under this Agreement or to timely consummate the transactions contemplated hereby. This Section 3.02(i) does not 
relate to environmental matters, which are the subject of Section 3.02(l).  

(j) Material Contracts. Section 3.02(j) of the Parent Disclosure Letter sets forth a true and correct list, and Parent has made available 
to the Company prior to the date of this Agreement true, correct and complete copies, of each contract, arrangement, commitment or 
understanding to which Parent or any of its Subsidiaries is a party to or is bound:  

(i) that would be required to be filed by Parent or any of its Subsidiaries as a “material contract” pursuant to Item 601(b)(10) of 
Regulation  
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S-K of the SEC or disclosed by Parent or any of its Subsidiaries on a Current Report on Form 8-K;  

(ii) that contains covenants that limit the ability of Parent or any of its Subsidiaries to compete in any business or with any 
person or in any geographic area or distribution or sales channel, or to sell, supply or distribute any service or product, in each case, 
that could reasonably be expected to be material to the business of Parent and its Subsidiaries, taken as a whole;  

(iii) that involves any exchange traded, over-the-counter or other swap, cap, floor, collar, futures contract, forward contract, 
option or any other derivative financial instrument or contract, based on any commodity, security, instrument, asset, rate or index of 
any kind or nature whatsoever, whether tangible or intangible, including commodities, emissions allowances, renewable energy 
credits, currencies, interest rates, foreign currency and other indices, in each case, that is material to the business of Parent and its 
Subsidiaries, taken as a whole, other than, for the avoidance of doubt, Contracts for the purchase or sale of coal;  

(iv) under which (A) to the Knowledge of the Buyer Entities, any person (other than Parent and its Subsidiaries) has directly or 
indirectly guaranteed any liabilities or obligations of Parent or its Subsidiaries, including any deposit, letter of credit, trust fund, bid 
bond, performance bond, reclamation bond or surety bond (or any similar undertaking), in case of each such liability or obligation, in 
an amount in excess of $5 million, or (B) Parent or any of its Subsidiaries has directly or indirectly guaranteed any liabilities or 
obligations of any other person (other than Parent or any of its Subsidiaries);  

(v) to which a person listed on Section 3.02(s) of the Parent Disclosure Letter is a party;  

(vi) that indemnifies or exculpates any director, officer, employee or agent of Parent, any of its Subsidiaries or any of their 
respective predecessors; and  

(vii) that would or would reasonably be expected to prevent or materially delay Parent’s ability to consummate the Merger or 
the other transactions contemplated by this Agreement (each Contract of the type described in clauses (i) through (vii), a “ Parent 
Material Contract ”).  

Each Parent Material Contract is valid and binding on Parent or the Subsidiary of Parent party thereto and, to the Knowledge of the Buyer 
Entities, each other party thereto, and is in full force and effect, except for such failures to be valid and binding or to be in full force and 
effect that are not reasonably likely to have, individually or in the aggregate, a Parent Material Adverse Effect or a material adverse effect 
on the ability of the Buyer Entities to timely perform their respective obligations under this Agreement or to timely consummate the 
transactions contemplated hereby. There is no default under any such Parent Material Contract by Parent or any of its Subsidiaries or, to 
the Knowledge of the Buyer Entities, by any other party thereto, and no event  
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has occurred that with the lapse of time or the giving of notice or both would constitute a default thereunder by Parent or any of its 
Subsidiaries or, to the Knowledge of the Buyer Entities, by any other party thereto, in each case except as is not reasonably likely to have, 
individually or in the aggregate, a Parent Material Adverse Effect. This Section 3.02(j) does not relate to Parent Real Property Leases, 
which are the subject of Section 3.02(p).  

(k) Compliance with Laws. Each of Parent and its Subsidiaries is and since January 1, 2009 has been in compliance with all Laws 
applicable to its assets, properties, business or operations (including the Sarbanes-Oxley Act), except for instances of noncompliance that 
are not reasonably likely to have, individually or in the aggregate, a Parent Material Adverse Effect. Except as is not reasonably likely to 
have, individually or in the aggregate, a Parent Material Adverse Effect:  

(i) (A) each of Parent and its Subsidiaries has in effect all Permits necessary for it to conduct its business as presently 
conducted, (B) all such Permits are in full force and effect, and (C) each of Parent and its Subsidiaries is and since January 1, 2009 
has been in compliance with all such Permits;  

(ii) neither Parent nor any of its Subsidiaries has received any written notice since January 1, 2009 from any Governmental 
Entity threatening to suspend, revoke, withdraw, modify in any adverse respect or limit any Permit of Parent or its Subsidiaries and, 
to the Knowledge of the Buyer Entities, there are no circumstances or conditions providing grounds for any suspension, revocation, 
withdrawal, adverse modification or limitation on any Permit of Parent or its Subsidiaries;  

(iii) neither Parent nor any of its Subsidiaries has been notified by any Governmental Entity since January 1, 2009 that it is 
(A) ineligible to receive additional surface mining Permits or (B) under investigation to determine whether its eligibility to receive 
such Permits should be “permit blocked”;  

(iv) Parent and its Subsidiaries have posted all Surety Bonds required to be posted in connection with their operations and 
pursuant to the Permits of Parent and its Subsidiaries; and each of the Company and its Subsidiaries is in compliance with all Surety 
Bonds posted by each of Parent and its Subsidiaries in connection with its respective operations; and  

(v) without limiting the generality of the foregoing, the operation of the coal mining and processing operations of Parent and its 
Subsidiaries and the state of reclamation with respect to each of their Permits is “current” with respect to the reclamation obligations 
required by such Permits and otherwise are in compliance with such Permits and all applicable mining, reclamation and other similar 
Laws.  
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This Section 3.02(k) does not relate to environmental matters, which are the subject of Section 3.02(l), employee benefit 
matters, which are the subject of Section 3.02(n), and Taxes, which are the subject of Section 3.02(o).  

(l) Environmental Matters. Each of Parent and its Subsidiaries has been and is in compliance with all applicable Environmental 
Laws, and neither Parent nor any of its Subsidiaries has received any written communication alleging that Parent or any of its Subsidiaries 
is in violation of, or has any liability under, any Environmental Law, except for such noncompliance, violations or liabilities that are not 
reasonably likely to have, individually or in the aggregate, a Parent Material Adverse Effect. Except as is not reasonably likely to have, 
individually or in the aggregate, a Parent Material Adverse Effect:  

(i) each of Parent and its Subsidiaries possesses and has been and is in compliance with all Permits required under 
Environmental Laws for the conduct of its business and activities, all such Permits were validly issued and are in full force and 
effect, all applications, notices or other documents have been timely filed to effect renewal, issuance or reissuance of each such 
Permit, and each such Permit is transferable, as necessary, in the circumstances presented by the transactions contemplated by this 
Agreement;  

(ii) there is no pending application for any Permit required under Environmental Law relating to the business as currently 
conducted with respect to which Parent or any of its Subsidiaries has received a written communication or otherwise has knowledge 
that it will not be granted on a timely basis;  

(iii) there are no Environmental Claims pending or, to the Knowledge of the Buyer Entities, threatened against Parent or any of 
its Subsidiaries;  

(iv) neither Parent nor any of its Subsidiaries has entered into, has agreed to, or has been issued, any order, decree or Judgment 
under any Environmental Law;  

(v) neither Parent nor any of its Subsidiaries is a party, or is otherwise subject, to any agreement pursuant to which it has 
retained, assumed or agreed to indemnify any person with respect to known or unknown liabilities arising under Environmental Law; 

(vi) none of Parent or any of its Subsidiaries has Released any Hazardous Materials at, on, under or from any of the Parent 
Owned Real Property, the Parent Leased Real Property or any other property, to the Knowledge of the Buyer Entities no such 
Hazardous Materials are present at any such property, and to the Knowledge of the Buyer Entities neither Parent nor any of its 
Subsidiaries has disposed of, or arranged to dispose of, any Hazardous Materials; and  
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(vii) no lien pursuant to Environmental Law has been imposed on any of the Parent Owned Real Property or the Parent Leased 
Real Property, and no financial assurance obligation for mine reclamation or otherwise required by Environmental Law is 
unsatisfied.  

Parent has made available to the Company copies of all material written environmental, health or safety assessments and audits, 
investigations in the possession of Parent or any of its Subsidiaries, including any such documents relating to the Release or presence of, or 
exposure to, any Hazardous Materials.  

(m) Labor and Employment Matters. As of the date of this Agreement, Section 3.01(m) of the Parent Disclosure Letter sets forth a 
true and complete list of all collective bargaining agreements or other labor union contracts applicable to any employees of Parent or any of 
its Subsidiaries. As of the date of this Agreement, none of Parent or any of its Subsidiaries has breached or otherwise failed to comply with 
any provision of any collective bargaining agreement or other labor union contract applicable to any employees of Parent or any of its 
Subsidiaries, except for any breaches or failures to comply that, individually or in the aggregate, have not had and are not reasonably likely 
to have a Parent Material Adverse Effect. Except for matters that, individually or in the aggregate, have not had and are not reasonably 
likely to have a Parent Material Adverse Effect, (i) there is not any, and during the past one year there has not been any, labor strike, 
dispute, work stoppage or lockout pending or, to the Knowledge of the Buyer Entities, threatened against or affecting the Parent or any of 
its Subsidiaries, (ii) to the Knowledge of the Buyer Entities, no union organizational campaign is in progress or threatened with respect to 
the employees of the Parent or any of its Subsidiaries and no question concerning representation of such employees exists, (iii) there are no 
unfair labor practice charges or complaints against the Parent or any of its Subsidiaries pending or, to the Knowledge of the Buyer Entities, 
threatened and (iv) there are, as of the date of this Agreement, no written grievances or written complaints outstanding or, to the 
Knowledge of the Buyer Entities, threatened against Parent or any of its Subsidiaries.  

(n) Employee Benefit Matters. (i) Section 3.02(n) of the Parent Disclosure Letter contains a true and complete list, as of the date of 
this Agreement, of each Parent Benefit Plan that is an “employee pension benefit plan” (as defined in Section 3(2) of ERISA) (a “ Parent 
Pension Plan ”), each material Parent Benefit Plan that is an “employee welfare benefit plan” (as defined in Section 3(1) of ERISA) and all 
other material Parent Benefit Plans and all material Parent Benefit Agreements. Each Parent Benefit Plan and Parent Benefit Agreement 
has been administered in compliance with its terms and the terms of all applicable collective bargaining agreements and with applicable 
Law (including ERISA and the Code), other than instances of noncompliance that have not had and are not reasonably likely to have, 
individually or in the aggregate, a Parent Material Adverse Effect. Parent has made available to the Company true and complete copies of 
(A) each material Parent Benefit Plan and each material Parent Benefit Agreement, including all amendments thereto, other than any 
Parent Benefit Plan or Parent Benefit Agreement that Parent or any of  
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its Subsidiaries is prohibited from making available to the Buyer Entities as the result of applicable Law relating to the safeguarding of 
data privacy, (B) the most recent annual report on Form 5500 filed with the IRS with respect to each Parent Benefit Plan (if any such report 
was required by applicable Law), (C) the most recent summary plan description and any summaries of material modification for each 
Parent Benefit Plan for which a summary plan description is either (x) required by applicable Law or (y) exists, (D) the most recent 
actuarial valuation report and audited financial statement with respect to each Parent Benefit Plan (to the extent an actuarial valuation 
report or audited financial statement was required to be prepared under applicable Law) and (E) to the extent applicable, the most recent 
IRS determination letter with respect to each Parent Benefit Plan.  

(ii) Section 3.02(n)(ii) of the Parent Disclosure Letter sets forth a true and complete list of Multiemployer Plans in which 
Parent, any of its Subsidiaries or any other person or entity under common control with Parent within the meaning of Section 414(b), 
(c), (m) or (o) of the Code (each such person or entity, a “ Parent ERISA Affiliate ”) participates in, or to which any Parent ERISA 
Affiliate is required to contribute. None of Parent, its Subsidiaries nor any of the Parent ERISA Affiliates has incurred any material 
withdrawal liability under a Multiemployer Plan.  

(iii) None of Parent, any of its Subsidiaries nor any Parent ERISA Affiliate has incurred any unsatisfied liability (other than 
PBGC premiums) to the PBGC or the IRS under Title IV of ERISA or Section 412 of the Code and, to the Knowledge of the Buyer 
Entities, no condition exists that presents a risk to Parent or any Parent ERISA Affiliate of incurring such liability, except for any 
such liability that, individually or in the aggregate, has not had and is not reasonably likely to have a Parent Material Adverse Effect.  

(iv) There are no pending or, to the Knowledge of the Buyer Entities, threatened claims (other than claims for benefits in the 
ordinary course), lawsuits or arbitrations that have been asserted or instituted against the Parent Benefit Plans, any fiduciaries thereof 
with respect to their duties to the Parent Benefit Plans or the assets of any of the trusts under any of the Parent Benefit Plans that 
could reasonably be expected to result in any liability of Parent or any of its Subsidiaries other than any liability that, individually or 
in the aggregate, would not be reasonably likely to have a Parent Material Adverse Effect.  

(v) Except for matters that, individually or in the aggregate, have not had and are not reasonably likely to have a Parent 
Material Adverse Effect, all contributions or other amounts payable by Parent or any of its Subsidiaries with respect to each Parent 
Benefit Plan have been paid or accrued in accordance with the terms of such Parent Benefit Plan, GAAP and Section 412 of the 
Code. Except as fully accrued or reserved against on Parent’s financial statements in accordance with GAAP, there are no material 
unfunded liabilities with respect to any Parent Benefit Plan.  
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(vi) None of the execution and delivery of this Agreement, the obtaining of the Parent Stockholder Approval or the 
consummation of the Merger or any other transaction contemplated by this Agreement (whether alone or in conjunction with any 
other event, including as a result of any termination of employment on or following the Effective Time) will (A) entitle any current 
or former director, officer, employee or consultant of Parent or any of its Subsidiaries to severance or termination pay, (B) accelerate 
the time of payment or vesting, or trigger any payment or funding (through a grantor trust or otherwise) of, compensation or benefits 
under, increase the amount payable or trigger any other material obligation pursuant to, any Parent Benefit Plan or Parent Benefit 
Agreement or (C) result in any breach or violation of, or a default under, any Parent Benefit Plan or Parent Benefit Agreement.  

(vii) The term “ Parent Benefit Agreement ” means each employment, consulting, indemnification, severance, change in control 
or termination agreement or arrangement between Parent or any of its Subsidiaries, on the one hand, and any current or former 
director, officer or employee of Parent or any of its Subsidiaries, on the other hand, other than any agreement or arrangement 
mandated by applicable Law. The term “ Parent Benefit Plan ” means each bonus, pension, profit sharing, retirement, deferred 
compensation, incentive compensation, equity ownership, equity-based compensation, vacation, severance, change in control, 
disability, death benefit, hospitalization, medical, life insurance, welfare or other employee benefit plan, policy, program, 
arrangement or understanding, whether oral or written (but excluding any Parent Benefit Agreement), in each case sponsored, 
maintained or contributed to, or required to be sponsored, maintained or contributed to, by Parent or any of its Subsidiaries for the 
benefit of any current or former employee, officer or director of Parent or any of its Subsidiaries, other than (A) any Multiemployer 
Plan or (B) any plan, policy, program, arrangement or understanding mandated by applicable Law.  

(o) Taxes.  

(i) Each of Parent and its Subsidiaries has filed or has caused to be filed all material Tax Returns required to be filed by it (or 
requests for extensions, which requests have been granted and have not expired), and all such returns are complete and accurate in all 
material respects. Each of Parent and its Subsidiaries has either paid or caused to be paid all Taxes due and owing by Parent and its 
Subsidiaries to any Governmental Entity, or the most recent financial statements contained in the Parent Filed SEC Documents 
reflect an adequate reserve (excluding any reserves for deferred Taxes), if such a reserve is required by GAAP, for all Taxes payable 
by Parent and its Subsidiaries, for all taxable periods and portions thereof ending on or before the date of such financial statements.  

(ii) No deficiencies, audit examinations, refund litigation, proposed adjustments or matters in controversy for any Taxes (other 
than Taxes  
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that are not yet due and payable or for amounts being contested in good faith) have been proposed, asserted or assessed in writing 
against Parent or any of its Subsidiaries which have not been settled and paid. All assessments for Taxes due and owing by Parent or 
any of its Subsidiaries with respect to completed and settled examinations or concluded litigation have been paid. There is no 
currently effective agreement or other document with respect to Parent or any of its Subsidiaries extending the period of assessment 
or collection of any material Taxes, no requests for waivers of the time to assess any such Taxes are pending, and there is no 
currently effective “closing agreement” pursuant to Section 7121 of the Code (or any similar provision of foreign, state or local Law). 

(iii) Each of Parent and its Subsidiaries has complied with all applicable Laws relating to the withholding and paying over of 
Taxes.  

(iv) Neither Parent nor any of its Subsidiaries has any material liability for Taxes of any other person (other than Parent and its 
Subsidiaries) under Treasury Regulation Section 1.1502-6 (or any similar provision of state, local or foreign Law), as a transferee or 
successor, by contract or otherwise.  

(v) Neither Parent nor any of its Subsidiaries is a party to, bound by any or currently has any liability under any Tax sharing 
agreement, Tax indemnity obligation or similar agreement, arrangement or practice with respect to Taxes with any person other than 
Parent or a Subsidiary of Parent.  

(vi) There are no material Liens on any of the assets of Parent or any of its Subsidiaries that arose in connection with any 
failure (or alleged failure) to pay any Tax.  

(vii) Neither Parent nor any of its Subsidiaries shall be required, as a result of a change in accounting method for a Tax period 
beginning on or before the Closing Date, to include any adjustment under Section 481(c) of the Code (or any similar provision of 
state, local or foreign Law) in taxable income for any Tax period beginning on or after the Closing Date.  

(viii) Neither Parent nor any of its Subsidiaries will be required to include any material item of income in, or exclude any 
material item of deduction from, taxable income for any taxable period (or portion thereof) ending after the Closing Date as a result 
of any (A) prepaid amount received on or prior to the Closing Date or (B) election under Code Section 108(i).  

(ix) No “ownership change” (as described in Section 382(g) of the Code) has occurred with respect to Parent or any of its 
Subsidiaries that is a “loss corporation” (as described in Section 382(k) of the Code).  
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(x) Neither Parent nor any of its Subsidiaries are “passive foreign investment companies” within the meaning of Section 1297 
of the Code and applicable Treasury Regulations thereunder.  

(xi) Neither Parent nor any of its Subsidiaries has constituted either a “distributing corporation” or a “controlled corporation” in 
a distribution of stock qualifying for tax-free treatment under Section 355 of the Code (A) in the two years prior to the date of this 
Agreement or (B) which could otherwise constitute part of a “plan” or “series of related transactions” (within the meaning of 
Section 355(e) of the Code) in conjunction with the Merger.  

(xii) None of Parent or any of its Subsidiaries has entered into any transaction that, as of the date of this Agreement, constitutes 
a “listed transaction” for purposes of Section 6011 of the Code and applicable Treasury Regulations thereunder (including Treasury 
Regulation Section 1.6011-4) (or a similar provision of state law).  

(xiii) The consolidated federal income Tax Returns of Parent have been examined, or the statute of limitations has closed, with 
respect to all taxable years through and including 2005.  

(xiv) Neither Parent nor any of its Subsidiaries has taken any action or knows of any fact that would reasonably be expected to 
prevent the Merger from qualifying for the Intended Tax Treatment.  

(p) Title to Properties. (i) Except as is not reasonably likely to have, individually or in the aggregate, a Parent Material Adverse 
Effect, Parent or a Subsidiary of Parent has good and valid fee title to each real property interest or estate (other than any leasehold interest 
or estate) owned by Parent or any of its Subsidiaries and reflected in the unaudited consolidated balance sheet of Parent as of 
September 30, 2010 (or the notes thereto) included in the Parent Filed SEC Documents (individually, a “ Parent Owned Real Property ”), 
in each case free and clear of all Liens and defects in title, except for (A) mechanics’, carriers’, workmen’s, warehousemen’s, repairmen’s 
or other like Liens arising or incurred in the ordinary course of business with respect to obligations which are not delinquent or which are 
being contested in good faith by appropriate proceedings, (B) Liens for Taxes, assessments and other governmental charges and levies that 
(x) are not due and payable or that may thereafter be paid without interest or penalty or (y) are being contested in good faith by appropriate 
proceedings and which have been paid, or for which any reserves required by GAAP have been established, (C) Liens affecting the interest 
of the grantor of any easements benefiting Parent Owned Real Property, (D) Liens (other than Liens securing Indebtedness), minor defects 
or irregularities in title, conditions that would be disclosed by a current, accurate survey or physical inspection, easements, rights-of-way, 
covenants, restrictions and other, similar matters that would not, individually or in the aggregate, reasonably be expected to materially 
impair the continued use and operation of the Parent Owned Real Property to which they relate in the business of Parent and its 
Subsidiaries as presently conducted, (E) zoning, building and other  
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similar codes and regulations and (F) Liens securing Indebtedness reflected in the unaudited consolidated balance sheet of Parent as of 
September 30, 2010 (or the notes thereto) included in the Parent Filed SEC Documents (collectively, “ Parent Permitted Liens ”).  

(ii) Except as is not reasonably likely to have, individually or in the aggregate, a Parent Material Adverse Effect, (A) all leases 
(each, a “ Parent Real Property Lease ”) of real property under which Parent or any of its Subsidiaries is a tenant or a subtenant 
(x) that are subject to an annual minimum royalty of $500,000 or more, (y) that had an annual production royalty of $750,000 or 
more in the immediately preceding fiscal year or (z) on which an active preparation plant site or active mine is located (each, a “ 
Parent Leased Real Property ”) are in full force and effect, (B) neither Parent nor any of its Subsidiaries that is party to a Parent Real 
Property Lease has received or given any written notice of any default thereunder, which default continues on the date of this 
Agreement, nor, to the Knowledge of the Buyer Entities, is there any default under any Parent Real Property Lease by Parent or any 
of its Subsidiaries or by any other party thereto and (C) Parent or a Subsidiary of Parent has a good and valid title to a leasehold 
estate in each Parent Leased Real Property, in each case free and clear of all Liens except for Parent Permitted Liens and other Liens 
affecting the interest of the landlords and subordination and similar agreements with respect thereto.  

(iii) To the Knowledge of the Buyer Entities, Parent or its Subsidiaries have exercised all options, extensions and renewals 
under all Parent Real Property Leases except where the failure to so exercise such options, extensions or renewals is not reasonably 
likely to have, individually or in the aggregate, a Parent Material Adverse Effect.  

(iv) Except as is not reasonably likely to have, individually or in the aggregate, a Parent Material Adverse Effect, the Parent 
Owned Real Property and the Parent Leased Real Property includes all of the land, buildings, structures and fixtures located thereon 
and all easements, rights of way, options, coal, mineral, mining, water, surface and other rights and interests appurtenant thereto 
reasonably necessary for the use by the Parent and its Subsidiaries in the conduct of their business as currently conducted.  

(v) Except as is not reasonably likely to have, individually or in the aggregate, a Parent Material Adverse Effect, to the 
Knowledge of the Buyer Entities (A) the material coal reserves currently mined by the Parent and its Subsidiaries that are owned or 
leased by any of them are not subject to the mining rights of any other person with respect to such coal reserves and none of the 
Parent or its Subsidiaries has received a notice of claim to such effect and (B) the Parent and its Subsidiaries have sufficient rights to 
access and mine such coal reserves.  
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(q) Intellectual Property . (i) Except as is not reasonably likely to have, individually or in the aggregate, a Parent Material Adverse 
Effect, Parent and its Subsidiaries own or possess, or are validly licensed or otherwise have the right to obtain ownership or possession and 
to currently use, all Intellectual Property Rights used in the conduct of the business of Parent or any of its Subsidiaries as currently 
conducted (the “ Parent Intellectual Property ”).  

(ii) Except as is not reasonably likely to have, individually or in the aggregate, a Parent Material Adverse Effect, (A) Parent has 
received no third-party written claim of invalidity or conflicting ownership rights with respect to any Parent Intellectual Property 
owned by Parent or by a Subsidiary of Parent (“ Parent Owned Intellectual Property ”) and no such Parent Owned Intellectual 
Property is the subject of any pending or, to the Knowledge of the Buyer Entities, threatened interference, opposition or other 
Proceeding and (B) no person has given written notice to Parent or any Subsidiary of Parent that the use of any Parent Intellectual 
Property by Parent, any Subsidiary of Parent or any licensee is infringing or has infringed any domestic or foreign registered patent, 
trademark, service mark, trade name, or Copyright or design right, or that Parent, any Subsidiary of Parent or any licensee has 
misappropriated or improperly used or disclosed any trade secret, confidential information or know-how, and (C) the execution, 
delivery and performance of this Agreement by Parent and the consummation of the transactions contemplated hereby will not cause 
the forfeiture or termination or give rise to a right of forfeiture or termination of any of the Parent Intellectual Property or impair the 
right of Parent or any of its Subsidiaries to use the Parent Owned Intellectual Property in the conduct of their businesses as currently 
conducted.  

(r) Insurance. Parent and its Subsidiaries are covered by valid and currently effective insurance policies issued in favor of Parent and 
its Subsidiaries that are customary and, in the reasonable judgment of senior management of Parent, adequate for companies of similar size 
in the industries and locales in which Parent and its Subsidiaries operate. Section 3.02(r) of the Parent Disclosure Letter sets forth, as of the 
date hereof, a true, correct and complete list of all material insurance policies issued in favor of Parent, or pursuant to which Parent or any 
of its Subsidiaries is a named insured or otherwise a beneficiary. With respect to each material insurance policy of Parent and its 
Subsidiaries, (i) the policy is in full force and effect and all premiums due thereon have been paid, (ii) Parent is not in breach or default, 
and neither Parent nor any of its Subsidiaries has taken any action or failed to take any action which with notice or the lapse of time would 
constitute such a breach or default, or permit termination or modification of, any such policy, and (iii) to the Knowledge of the Buyer 
Entities, no insurer on any such policy has been declared insolvent or placed in receivership, conservatorship or liquidation and no notice 
of cancellation or termination has been received with respect to any such policy (other than in connection with normal renewals of any 
such insurance policy).  
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(s) Suppliers and Customers . Section 3.02(s) of the Parent Disclosure Letter sets forth the names of the 10 largest customers of 
Parent and its Subsidiaries (as measured by revenue for the twelve-month period ended on December 31, 2010) and the 10 largest suppliers 
of Parent and its Subsidiaries (as measured by aggregate cost of items or services purchased for the twelve-month period ended on 
December 31, 2010). To the Knowledge of the Buyer Entities, neither Parent nor any of its Subsidiaries (a) has been notified in writing of 
any dispute with any such customer or supplier that would be material and adverse to Parent and its Subsidiaries, taken as a whole, or 
(b) has been notified in writing by any such customer or supplier that it intends or is threatening to terminate or otherwise materially and 
adversely alter the terms of its business with Parent or any of its Subsidiaries.  

(t) Questionable Payments . Except as would not be material to Parent and its Subsidiaries, taken as a whole, neither Parent nor any 
of its Subsidiaries (nor, to the Knowledge of the Buyer Entities, any of their respective directors, executives, representatives, agents or 
employees) (i) has used or is using any corporate funds for any direct or indirect unlawful payments to any foreign or domestic government 
officials or employees, (ii) has violated or is violating any provision of the Foreign Corrupt Practices Act of 1977, as amended, (iii) has 
established or maintained, or is maintaining, any unlawful fund of corporate monies or other properties, or (iv) has made any bribe, 
unlawful rebate, payoff, influence payment, kickback or other unlawful payment of any nature.  

(u) Voting Requirements. The (i) approval of the Stock Issuance by the affirmative vote of holders of a majority of the shares of 
Parent Common Stock represented in person or by proxy and entitled to vote at the Parent Stockholders Meeting (or any adjournment or 
postponement thereof), assuming a quorum is present and (ii) approval of the Charter Amendment by the affirmative vote of holders of a 
majority of the voting power of all outstanding Parent Common Stock entitled to vote thereon at the Parent Stockholders Meeting (or any 
adjournment or postponement thereof) ((i) and (ii) collectively, the “ Parent Stockholder Approval ”) are the only votes of the holders of 
any class or series of capital stock of Parent necessary under the Parent Certificate of Incorporation and Parent Bylaws and by Law 
(including the DGCL) for Parent to enter into this Agreement and consummate the transactions contemplated hereby (including the 
Merger).  

(v) State Takeover Statutes; Etc. The approval of the Board of Directors of each of the Buyer Entities of this Agreement, the Merger 
and the other transactions contemplated by this Agreement represents all the action necessary to render inapplicable to this Agreement, the 
Merger and the other transactions contemplated by this Agreement the provisions of Section 203 of the DGCL to the extent, if any, such 
Section would otherwise be applicable to this Agreement, the Merger and the other transactions contemplated by this Agreement, and no 
other state anti-takeover statute or regulation, nor any takeover-related provision in the Parent Certificate of Incorporation or Parent 
Bylaws, nor any stockholder rights plan or similar agreement is applicable to the Company, this Agreement or the Merger that  

   
A-54  



Table of Contents  

would (i) prohibit or restrict the ability of the Buyer Entities to perform its obligations under this Agreement or the Certificate of Merger or 
its ability to consummate the Merger or the other transactions contemplated hereby, (ii) have the effect of invalidating or voiding this 
Agreement or the Certificate of Merger, or any provision hereof or thereof, or (iii) subject the Company to any impediment or condition in 
connection with the exercise of any of its rights under this Agreement or the Certificate of Merger.  

(w) Brokers and Other Advisors. No broker, investment banker, financial advisor or other person, other than Morgan Stanley & Co. 
Incorporated and Citigroup Global Markets Inc., the fees and expenses of which will be paid by Parent, is entitled to any broker’s, finder’s 
or financial advisor’s fee or commission in connection with the Merger and the transactions contemplated by this Agreement based upon 
arrangements made by or on behalf of either Buyer Entity. A Buyer Entity has made available to the Company complete and correct copies 
of the letter agreements between either Buyer Entity and Morgan Stanley & Co. Incorporated and between either Buyer Entity and 
Citigroup Global Markets Inc., pursuant to which such person could be entitled to any payment from Parent or any of its Subsidiaries in 
connection with the Merger.  

(x) Available Funds. The financing of the transactions contemplated hereby will consist of debt financing provided to Parent (or 
loaned directly to the Company or one of its Subsidiaries) (the “ Financing ”). Parent has delivered to the Company true and complete 
copies of fully executed commitment letters pursuant to which the parties thereto (the “ Financing Sources ”) have committed to provide 
the Financing (such commitment letters, as modified to add additional Lenders and other parties thereto, as further modified pursuant to 
Section 5.09, the “ Financing Commitment ”). As of the date of this Agreement, the Financing Commitment is in full force and effect and 
is a legal, valid and binding obligation of Parent and, to the Knowledge of the Buyer Entities, the other parties thereto, and the financing 
commitments thereunder have not been withdrawn or terminated. The Financing Commitment has not been amended, supplemented or 
otherwise modified in any respect, except, in each case, as permitted by Section 5.09(a). No event has occurred that, with or without notice, 
lapse of time or both, would constitute a default or breach on the part of either Buyer Entity under any term of the Financing Commitment. 
Assuming the satisfaction of the conditions set forth in Section 6.02, (i) none of the Buyer Entities has any reason to believe that it or any 
of the other parties to the Financing Commitment will be unable to satisfy on a timely basis any term or condition of the Financing 
Commitment required to be satisfied by it and (ii) none of the Buyer Entities has any reason to believe, as of the date of this Agreement, 
that any portion of the Financing to be made thereunder will otherwise not be available to the applicable Buyer Entity, or the Surviving 
Corporation on a timely basis to consummate the Merger and the other transactions contemplated hereby. Parent has fully paid any and all 
commitment fees or other fees required by the Financing Commitment to be paid by it on or prior to the date of this Agreement and shall in 
the future pay any such fees as they become due. Assuming the satisfaction of the conditions set forth in  
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Section 6.02, the Financing, when funded in accordance with the Financing Commitment, together with the available cash, cash 
equivalents and marketable securities of Parent, will provide the Buyer Entities and the Surviving Corporation with funds sufficient to 
satisfy all of their obligations under this Agreement, including the payment of the aggregate Merger Consideration, the amounts pursuant 
to Sections 2.02(d) and 2.02(f) and all associated costs and expenses. The obligations of the Lenders to fund the full amount of the 
Financing to Parent, MergerCo or the Surviving Corporation pursuant to the terms of the Financing Commitment are not subject to any 
conditions other than the conditions set forth in the Financing Commitment. There are no side Contracts or understandings (other than for 
customary fee letters and engagement letters) related to the Financing other than as expressly set forth in the Financing Commitment. As of 
the Closing, the Buyer Entities will have readily available funds that are sufficient to effect the Closing on the terms contemplated hereby. 
The engagement letter and fee letter provide that a securities demand may be exercised for a sale of securities prior to the Closing Date and 
on or after the 270th day from the date hereof as well as on the closing date but otherwise do not contain any additional conditions to 
funding.  

(y) Ownership of Company Common Stock. None of the Buyer Entities beneficially owns (within the meaning of Section 13 of the 
Exchange Act and the rules and regulations promulgated thereunder), or will prior to the Closing Date beneficially own, any shares of 
Company Common Stock, or are a party, or will prior to the Closing Date become a party, to any Contract, arrangement or understanding 
(other than this Agreement) for the purpose of acquiring, holding, voting or disposing of any shares of Company Common Stock.  

(z) MergerCo Capitalization, Operations and Assets. MergerCo is a wholly owned direct Subsidiary of Parent. The authorized capital 
stock of MergerCo consists of 1,000 shares of MergerCo Common Stock and 100 shares of preferred stock, par value $0.01. There are 100 
shares of MergerCo Common Stock issued and outstanding and no shares of MergerCo preferred stock issued or outstanding. MergerCo 
has been formed solely for the purpose of engaging in the transactions contemplated hereby and, prior to the Effective Time, will not have 
incurred liabilities or obligations of any nature, other than pursuant to or in connection with this Agreement and the Merger, the Financing 
and the other transactions contemplated by this Agreement. Since its date of formation, MergerCo has not carried on any business nor 
conducted any operations other than the execution of this Agreement, the performance of its obligations hereunder and matters ancillary 
thereto.  

(aa) No Other Representations or Warranties. Except for the representations and warranties contained in this Section 3.02 or in any 
certificates delivered by either Buyer Entity in connection with the Closing, the Company acknowledges that neither Buyer Entity nor any 
person on behalf of either Buyer Entity makes any other express or implied representation or warranty with respect to Parent or any of its 
Subsidiaries or with respect to any other information provided or made available to the Company in connection with the transactions 
contemplated by  
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this Agreement. Neither Buyer Entity nor any other person will have or be subject to any liability or indemnification obligation to the 
Company or any other person resulting from the distribution to the Company, or the Company’s use of, any such information, including 
any information, documents, projections, forecasts or other material made available to the Company in certain “data rooms” or 
management presentations in expectation of the transactions contemplated by this Agreement, unless and then only to the extent that any 
such information is expressly included in a representation or warranty contained in this Section 3.02 or in a certificate delivered by Parent 
in connection with the Closing. Notwithstanding the foregoing or any other provision of this Agreement or otherwise, nothing herein shall 
relieve either Buyer Entity or any other person from liability for fraud.  

ARTICLE IV  

Covenants Relating to Conduct of Business  

SECTION 4.01. Conduct of Business. (a)  Conduct of Business of the Company. Except as set forth in the Company Disclosure Letter, 
contemplated, required or permitted by this Agreement, required by Law or consented to in writing by either Buyer Entity (such consent not to 
be unreasonably withheld, conditioned or delayed), during the period from the date of this Agreement to the Effective Time, the Company shall, 
and shall cause each of its Subsidiaries to, carry on its business in the ordinary course and, to the extent consistent therewith, use commercially 
reasonable efforts to preserve substantially intact its current business organizations, to keep available the services of its current officers and 
employees and to preserve its relationships with significant customers, suppliers, licensors, licensees, distributors, wholesalers, lessors and others 
having significant business dealings with it, to preserve the goodwill of and maintain satisfactory relationships with those persons having 
business relationships with the Company or any of its Subsidiaries and keep in force the insurance policies and Permits of the Company and its 
Subsidiaries. Without limiting the generality of the foregoing, except as set forth in the Company Disclosure Letter, contemplated, required or 
permitted by this Agreement, required by Law (including, as applicable, Section 409A of the Code) or consented to in writing by either Buyer 
Entity (such consent not to be unreasonably withheld, conditioned or delayed), during the period from the date of this Agreement to the Effective 
Time, the Company shall not, and shall not permit any of its Subsidiaries to:  

(i) declare, set aside or pay any dividends on, or make any other distributions (whether in cash, stock or property) in respect of, 
any of its capital stock, other than dividends or distributions by a direct or indirect wholly owned Subsidiary of the Company to its 
parent;  

(ii) solely with respect to the Company, split, combine or reclassify any of its capital stock or issue or authorize the issuance of 
any other securities in lieu of or in substitution for shares of its capital stock;  
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(iii) solely with respect to the Company, purchase, redeem or otherwise acquire any shares of its capital stock or any rights, 
warrants or options to acquire any such shares, other than (A) the acquisition by the Company of shares of Company Common Stock 
in connection with the surrender of shares of Company Common Stock by holders of Company Stock Options in order to pay the 
exercise price of such Company Stock Options, (B) the withholding of shares of Company Common Stock to satisfy Tax obligations 
with respect to awards granted pursuant to the Company Stock Plans, (C) the acquisition by the Company of Company Common 
Stock in connection with the forfeiture of awards granted pursuant to the Company Stock Plans, (D) the acquisition by the trustee of 
the Company 401(k) Plan of Company Common Stock in order to satisfy participant investment elections under the Company 401(k) 
Plan and (E) the acquisition by the Company of shares of Company Common Stock pursuant to and in accordance with the 
November 2005 share repurchase program, each of (A) through (E), with respect to any awards under the Company Stock Plans, to 
the extent such awards are outstanding as of the date hereof or are otherwise granted as permitted by this Agreement and, with 
respect to the Company 401(k) Plan or the share repurchase program, in accordance with their terms in effect on the date of this 
Agreement or as amended as permitted by this Agreement;  

(iv) issue, deliver or sell any shares of its capital stock, any other voting securities or any securities convertible into, or any 
rights, warrants or options to acquire, any such shares, voting securities or convertible securities, or any “phantom” stock, “phantom” 
stock rights, stock appreciation rights or stock based performance units, other than, as applicable, (A) upon the exercise or vesting of 
awards under the Company Stock Plans or Director Fee Units, in each case, outstanding on the date of this Agreement and in 
accordance with their terms in effect on the date of this Agreement or thereafter granted as permitted by the provisions of this 
Section 4.01(a)(iv), (B) pursuant to the Deferred Directors’ Fee Program in accordance with its terms in effect on the date of this 
Agreement or as hereafter amended in order to comply with applicable Law, (C) pursuant to the Company 401(k) Plan in accordance 
with its terms in effect on the date of this Agreement or as hereafter amended in order to comply with applicable Law, (D) grants of 
awards under the Company Stock Plans or Director Fee Units, in each case under this clause (D) in the ordinary course of business 
consistent with past practice (I) to any officer or employee of the Company or any of its Subsidiaries in the context of promotions 
based on job performance or workplace requirements, (II) in connection with new hires, or (III) in connection with normal annual 
grants to any director, officer or employee of the Company or any of its Subsidiaries; provided , that in no event shall the number of 
shares of Company Common Stock underlying or delivered pursuant to such grants, whether paid in cash, shares or other property 
exceed, individually or in the aggregate, 100,000, (E) upon the conversion of Company Convertible Notes outstanding on the date of 
this Agreement and in accordance with the terms of the applicable Convertible Notes Indenture in effect on the date of this 
Agreement, (F) any such issuance,  
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delivery or sale to the Company or a direct or indirect wholly owned Subsidiary of the Company, or (G) as permitted by Section 4.01(a)
(xiv);  

(v) amend the Company Certificate of Incorporation or the Company Bylaws, other than to (A) reduce the number of directors 
from time to time in connection with vacancies in the ordinary course of business, or (B) comply with SEC rules and regulations;  

(vi) make any capital contributions to, or investments in, purchase an equity interest in or a substantial portion of the assets of 
any person or any division or business thereof, if the aggregate amount of the consideration paid or transferred by the Company and 
its Subsidiaries in connection with all such transactions would exceed $250 million or merge or consolidate with any person, in each 
case other than any such action solely between or among the Company and its wholly owned Subsidiaries; provided , however , that 
the Company or any of its Subsidiaries may enter into such a purchase, merger or consolidation only if each such purchase, merger or 
consolidation, and all such purchases, mergers and consolidations collectively, would not materially adversely affect or materially 
delay obtaining the approvals and clearances under Antitrust Laws required in connection with the consummation of the Merger;  

(vii) sell, lease or otherwise dispose of any of its properties or assets (including capital stock of any Subsidiary of the 
Company) that are material, individually or in the aggregate, to the Company and its Subsidiaries, taken as a whole, other than 
(A) sales or other dispositions of coal and other minerals and other assets in the ordinary course of business, (B) leases and subleases 
by the Company or its Subsidiaries of Company Owned Real Properties and Company Leased Real Properties, and voluntary 
terminations or surrenders of Company Real Property Leases, in each case, if the value of expected lease payments under such lease, 
sublease or Company Real Property Lease for the next twelve months would not exceed $750,000, (C) sales, leases or other 
dispositions to the Company or any of its wholly owned Subsidiaries, (D) sales or dispositions in connection with sale-leaseback 
transactions relating to equipment purchased in compliance with clause (xi)(A) below, subject to the amount set forth in the 
equipment line-item in the capital expenditures budget and (E) other sales, leases or dispositions not to exceed $50 million in the 
aggregate;  

(viii) pledge, encumber or otherwise subject to a Lien (other than a Company Permitted Lien) any of its material properties or 
assets (including capital stock of any Subsidiary of the Company), other than in the ordinary course of business consistent with past 
practice;  

(ix) incur any indebtedness for borrowed money, issue or sell any debt securities or warrants or other rights to acquire any debt 
securities of the Company or any of its Subsidiaries, guarantee any such indebtedness or any debt securities of another person or 
enter into any “keep well” or other agreement to maintain any financial statement condition of another person (collectively,  
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“ Indebtedness ”), other than (1) Indebtedness incurred in the ordinary course of business (including any borrowings under the 
Company’s existing revolving credit facilities and any letters of credit), (2) Indebtedness incurred in connection with the refinancing 
of any Indebtedness existing on the date of this Agreement or permitted to be incurred, assumed or otherwise entered into hereunder 
and using commercially reasonable efforts to obtain favorable terms and conditions, so long as such Indebtedness can be repaid with 
no more than 30 days’ notice and with no premium or penalty or is otherwise permitted to remain outstanding pursuant to paragraph 
4 of Exhibit A of the Financing Commitment, (3) Indebtedness owed to the Company or any of its wholly owned Subsidiaries and 
(4) other Indebtedness not in excess, at any one time outstanding, of $100 million, so long as such Indebtedness can be repaid with 
no more than 30 days’ notice and with no premium or penalty or is otherwise permitted to remain outstanding pursuant to paragraph 
4 of Exhibit A of the Financing Commitment;  

(x) make any loans or advances to any other person, other than (A) to the Company or any of its wholly owned Subsidiaries or 
(B) in the ordinary course of business consistent with past practice;  

(xi) make any capital expenditures, other than (A) in accordance with the Company’s 2011 capital expenditures budget 
previously disclosed to the other party (with such budget rolled forward into 2012 on a pro rata basis to the extent the Closing has not 
occurred, and this Agreement has not terminated, prior to December 31, 2011), provided that any unused amounts in 2011 may be 
rolled over to 2012, (B) in connection with the repair or replacement of facilities destroyed or damaged due to casualty or accident 
(whether or not covered by insurance) in the Company’s commercially reasonable judgment and (C) otherwise in an aggregate 
amount for all such capital expenditures made pursuant to this clause (C) not to exceed $50 million per fiscal year;  

(xii) settle any claim or litigation(in each case, other than any claim related to Taxes), in each case made or pending against the 
Company or any of its Subsidiaries, or any of their officers and directors in their capacities as such, other than the settlement of 
claims or litigation in the ordinary course of business which, in any event (A) is for an amount not to exceed, for any such settlement 
individually, $5 million, net of applicable insurance proceeds and indemnification and (B) would not involve the imposition of 
injunctive or other non-monetary relief on the Company and its Subsidiaries that materially restricts them from operating their 
business in substantially the same manner as operated on the date of this Agreement;  

(xiii) cancel any material Indebtedness of a third party to the Company or its Subsidiaries or waive any claims or rights of 
substantial value, in each case other than (A) in the ordinary course of business or (B) in connection with any settlement permitted by 
clause (xii) above;  
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(xiv) except (A) in the ordinary course of business consistent with past practice, (B) in order to comply with applicable Law, 
(C) as required pursuant to the terms of any Company Benefit Plan or Company Benefit Agreement in effect on the date of this 
Agreement, or (D) as permitted by Section 4.01(a)(iv), (1) establish, adopt, enter into, terminate or amend, or take any action to 
accelerate the vesting or payment of any compensation or benefits under, any collective bargaining agreement, Company Benefit 
Plan or Company Benefit Agreement (or any award thereunder), (2) grant to any director, officer or employee of the Company or any 
of its Subsidiaries any material increase in compensation, (3) grant to any director, officer or employee of the Company or any of its 
Subsidiaries any increase in severance, change in control, retention or termination pay, (4) enter into any employment, consulting, 
severance, retention, termination or similar agreement with any director, officer or employee of the Company or any of its 
Subsidiaries, other than any separation agreement or retention agreement pursuant to which the aggregate severance benefits or 
retention benefits (as applicable) do not exceed $250,000 with respect to any individual or $6 million in the aggregate with respect to 
all such individuals, (5) change any actuarial or other assumption used to calculate funding obligations with respect to any Company 
Pension Plan, except to the extent required by GAAP or (6) change the amount of or manner in which contributions to any Company 
Pension Plan are made or the basis on which such contributions are determined; provided , however , that the foregoing clauses (2), 
(3) and (4) shall not restrict the Company or any of its Subsidiaries from entering into or making available to newly hired employees 
or to employees in the context of promotions based on job performance or workplace requirements, in each case in the ordinary 
course of business, plans, agreements, benefits and compensation arrangements (including incentive grants) that have a value that is, 
and terms that are, consistent with the past practice of making compensation and benefits available to newly hired or promoted 
employees in similar positions; and provided , further , that, except as otherwise expressly permitted in clause (iv) of this section, in 
no event shall the Company enter into any agreement or agreements or amend any existing agreement or agreements that would, 
individually or in the aggregate, result in the issuance of more than 100,000 shares of Company Common Stock or would have a 
value equal to 100,000 shares of Company Common Stock upon settlement in cash or other property;  

(xv) except as required by applicable Law or Judgment, (A) convene any regular or special meeting (or any adjournment 
thereof) of the stockholders of the Company other than the Company Stockholder Meeting and the Company’s 2011 annual meeting 
( provided , that the actions to be considered by the Company’s stockholders at such 2011 annual meeting are limited to (1) the 
regularly scheduled election of directors (2) ratification of the Company’s auditors, (3) modification of Company Plans as otherwise 
permitted under this Section 4.01(a), and (4) stockholder proposals properly brought before such meeting), or (B) enter into any 
Contract or understanding or arrangement with respect to the voting or registration of capital stock of the Company or any of its 
Subsidiaries;  
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(xvi) make any change in accounting methods, principles or practices materially affecting the consolidated assets, liabilities or 
results of operations of the Company, other than as required (A) by GAAP (or any interpretation thereof), including as may be 
required by the Financial Accounting Standards Board or any similar organization or (B) by Law, including Regulation S-X under 
the Securities Act;  

(xvii) (A) make, change or rescind any (1) material method of Tax accounting or (2) express or deemed election with respect to 
Taxes, (B) make a request for a Tax ruling or enter into a closing agreement, or settle or compromise any material audit, assessment, 
Tax claim or other controversy relating to Taxes, (C) file any material amended Tax Return or (D) surrender any material right to 
claim a refund or offset of any Taxes, in each case other than in the ordinary course of business and (if the consequences of any 
proposed course of action are material) in consultation with Parent;  

(xviii) adopt a plan of complete or partial liquidation or resolutions providing for a complete or partial liquidation, dissolution, 
restructuring, recapitalization or other reorganization of the Company;  

(xix) enter into any agreement that indemnifies or exculpates any director, officer, employee or agent of the Company, any of 
its Subsidiaries or any of their respective predecessors other than with a newly hired officer, director, employee or agent in the 
ordinary course of business consistent with past practice; or  

(xx) authorize any of, or commit or agree to take any of, the foregoing actions.  

(b) Conduct of Business of Parent. Except as set forth in the Parent Disclosure Letter, contemplated, required or permitted by this 
Agreement or the Financing Commitment, required by Law or consented to in writing by the Company (such consent not to be 
unreasonably withheld, conditioned or delayed), during the period from the date of this Agreement to the Effective Time, Parent shall, and 
shall cause each of its Subsidiaries to, carry on its business in the ordinary course and, to the extent consistent therewith, use commercially 
reasonable efforts to preserve substantially intact its current business organizations, to keep available the services of its current officers and 
employees and to preserve its relationships with significant customers, suppliers, licensors, licensees, distributors, wholesalers, lessors and 
others having significant business dealings with it, to preserve the goodwill of and maintain satisfactory relationships with those persons 
having business relationships with the Parent or any of its Subsidiaries and keep in force the insurance policies and Permits of the Parent 
and its Subsidiaries. Without limiting the generality of the foregoing, except as set forth in the Parent Disclosure Letter, contemplated, 
required or permitted by this Agreement or the Financing Commitment, required by Law (including, as applicable, Section 409A of the 
Code) or consented to in writing by the Company (such consent not to be unreasonably withheld, conditioned or delayed), during the  
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period from the date of this Agreement to the Effective Time, Parent shall not, and shall not permit any of its Subsidiaries to:  

(i) declare, set aside or pay any dividends on, or make any other distributions (whether in cash, stock or property) in respect of, 
any of its capital stock, other than dividends or distributions by a direct or indirect wholly owned Subsidiary of Parent to its parent;  

(ii) solely with respect to Parent, split, combine or reclassify any of its capital stock or issue or authorize the issuance of any 
other securities in lieu of or in substitution for shares of its capital stock;  

(iii) solely with respect to Parent, purchase, redeem or otherwise acquire any shares of its capital stock or any rights, warrants 
or options to acquire any such shares, other than (A) the acquisition by Parent of shares of Parent Common Stock in connection with 
the surrender of shares of Parent Common Stock by holders of awards under Parent Stock Plans in order to pay the exercise price of 
such awards under Parent Stock Plans, (B) the withholding of shares of Parent Common Stock to satisfy Tax obligations with respect 
to awards granted pursuant to the Parent Stock Plans, (C) the acquisition by Parent of Parent Common Stock in connection with the 
forfeiture of awards granted pursuant to the Parent Stock Plans and (D) the acquisition by Parent of shares of Parent Common Stock 
pursuant to and in accordance with the May 2010 share repurchase program, each of (A) through (D), with respect to any awards 
under the Parent Stock Plans, to the extent such awards are outstanding as of the date hereof or are otherwise granted as permitted by 
this Agreement and, with respect to the share repurchase program, in accordance with its terms in effect on the date of this 
Agreement or as amended as permitted by this Agreement;  

(iv) issue, deliver or sell any shares of its capital stock, any other voting securities or any securities convertible into, or any 
rights, warrants or options to acquire, any such shares, voting securities or convertible securities, or any “phantom” stock, “phantom” 
stock rights, stock appreciation rights or stock based performance units, other than, as applicable, (A) upon the exercise or vesting of 
awards under Parent Stock Plans, in each case, outstanding on the date of this Agreement and in accordance with their terms in effect 
on the date of this Agreement or thereafter granted as permitted by the provisions of this Section 4.01(b)(iv), (B) grants of awards 
under Parent Stock Plans, in each case under this clause (B) in the ordinary course of business consistent with past practice (I) to any 
officer or employee of the Parent or any of its Subsidiaries in the context of promotions based on job performance or workplace 
requirements, (II) in connection with new hires, or (III) in connection with normal annual grants to any director, officer or employee 
of Parent or any of its Subsidiaries; provided , that in no event shall the number of shares of Parent Common Stock underlying or 
delivered pursuant to such grants, whether paid in cash, shares or other property, exceed, individually or in the aggregate, 100,000, 
(C) upon the conversion of Parent Convertible Notes outstanding on the date of this Agreement and in  
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accordance with the terms of Parent Convertible Notes Indenture in effect on the date of this Agreement, (D) any such issuance, 
delivery or sale to Parent or a direct or indirect wholly owned Subsidiary of Parent, or (E) as permitted by Section 4.01(b)(xiv);  

(v) amend the Parent Certificate of Incorporation or the Parent Bylaws or the similar organizational documents of MergerCo 
other than to (A) reduce the number of directors from time to time in connection with vacancies in the ordinary course of business, or 
(B) comply with SEC rules and regulations;  

(vi) make any capital contributions to, or investments in, purchase an equity interest in or a substantial portion of the assets of 
any person or any division or business thereof, if the aggregate amount of the consideration paid or transferred by Parent and its 
Subsidiaries in connection with all such transactions would exceed $250 million or merge or consolidate with any person, in each 
case other than any such action solely between or among Parent and its wholly owned Subsidiaries; provided , however , that Parent 
or any of its Subsidiaries may enter into such a purchase, merger or consolidation only if each such purchase, merger or 
consolidation, and all such purchases, mergers and consolidations collectively, would not materially adversely affect or materially 
delay obtaining the approvals and clearances under Antitrust Laws required in connection with the consummation of the Merger;  

(vii) sell, lease or otherwise dispose of any of its properties or assets (including capital stock of any Subsidiary of Parent) that 
are material, individually or in the aggregate, to Parent and its Subsidiaries, taken as a whole, other than (A) sales or other 
dispositions of coal and other minerals and other assets in the ordinary course of business, (B) leases and subleases by Parent or its 
Subsidiaries of Parent Owned Real Properties and Parent Leased Real Properties, and voluntary terminations or surrenders of Parent 
Real Property Leases, in each case, if the value of expected lease payments under such lease, sublease or Parent Real Property Lease 
for the next twelve months would not exceed $750,000, (C) sales, leases or other dispositions to Parent or any of its wholly owned 
Subsidiaries, (D) sales or dispositions in connection with sale-leaseback transactions relating to equipment purchased in compliance 
with clause (xi)(A) below, subject to the amount set forth in the equipment line-item in the capital expenditures budget and (E) other 
sales, leases or dispositions not to exceed $50 million in the aggregate;  

(viii) pledge, encumber or otherwise subject to a Lien (other than a Parent Permitted Lien) any of its material properties or 
assets (including capital stock of any Subsidiary of Parent), other than in the ordinary course of business consistent with past 
practice;  

(ix) incur any Indebtedness, other than (1) Indebtedness incurred in the ordinary course of business (including any borrowings 
under Parent’s existing revolving credit facilities and any letters of credit), (2) Indebtedness incurred in connection with the 
refinancing of any Indebtedness existing on the date of this  
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Agreement or permitted to be incurred, assumed or otherwise entered into hereunder and using commercially reasonable efforts to 
obtain favorable terms and conditions, (3) Indebtedness owed to Parent or any of its wholly-owned Subsidiaries and (4) other 
Indebtedness not in excess, at any one time outstanding, of $100 million;  

(x) make any loans or advances to any other person, other than (A) to Parent or any of its wholly-owned Subsidiaries or (B) in 
the ordinary course of business consistent with past practice;  

(xi) make any capital expenditures, other than (A) in accordance with Parent’s 2011 capital expenditures budget previously 
disclosed to the other party (with such budget rolled forward into 2012 on a pro rata basis to the extent the Closing has not occurred, 
and this Agreement has not terminated, prior to December 31, 2011), provided that any unused amounts in 2011 may be rolled over 
to 2012, (B) in connection with the repair or replacement of facilities destroyed or damaged due to casualty or accident (whether or 
not covered by insurance) in Parent’s commercially reasonable judgment and (C) otherwise in an aggregate amount for all such 
capital expenditures made pursuant to this clause (C) not to exceed $50 million per fiscal year;  

(xii) settle any claim or litigation (in each case, other than any claim related to Taxes), in each case made or pending against 
Parent or any of its Subsidiaries, or any of their officers and directors in their capacities as such, other than the settlement of claims or 
litigation in the ordinary course of business which, in any event (A) is for an amount not to exceed, for any such settlement 
individually, $5 million, net of applicable insurance proceeds and indemnification and (B) would not involve the imposition of 
injunctive or other non-monetary relief on Parent and its Subsidiaries that materially restricts them from operating their business in 
substantially the same manner as operated on the date of this Agreement;  

(xiii) cancel any material Indebtedness of a third party to Parent or its Subsidiaries or waive any claims or rights of substantial 
value, in each case other than (A) in the ordinary course of business or (B) in connection with any settlement permitted by clause 
(xii) above;  

(xiv) except (A) in the ordinary course of business consistent with past practice, (B) in order to comply with applicable Law, 
(C) as required pursuant to the terms of any Parent Benefit Plan or Parent Benefit Agreement in effect on the date of this Agreement, 
or (D) as permitted by Section 4.01(b)(iv), (1) establish, adopt, enter into, terminate or amend, or take any action to accelerate the 
vesting or payment of, any compensation or benefits under, any collective bargaining agreement, Parent Benefit Plan or Parent 
Benefit Agreement (or any award thereunder), (2) grant to any director, officer or employee of Parent or any of its Subsidiaries any 
material increase in compensation, (3) grant to any director, officer or employee of Parent or any of its Subsidiaries any increase in 
severance,  
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change in control, retention or termination pay, (4) enter into any employment, consulting, severance, retention, termination or 
similar agreement with any director, officer or employee of Parent or any of its Subsidiaries, other than any separation agreement or 
retention agreement pursuant to which the aggregate severance benefits or retention benefits (as applicable) do not exceed $250,000 
with respect to any individual or $6 million in the aggregate with respect to all such individuals, (5) change any actuarial or other 
assumption used to calculate funding obligations with respect to any Parent Pension Plan, except to the extent required by GAAP or 
(6) change the amount of or manner in which contributions to any Parent Pension Plan are made or the basis on which such 
contributions are determined; provided , however , that the foregoing clauses (2), (3) and (4) shall not restrict Parent or any of its 
Subsidiaries from entering into or making available to newly hired employees or to employees in the context of promotions based on 
job performance or workplace requirements, in each case in the ordinary course of business, plans, agreements, benefits and 
compensation arrangements (including incentive grants) that have a value that is, and terms that are, consistent with the past practice 
of making compensation and benefits available to newly hired or promoted employees in similar positions; and provided , further , 
that, except as otherwise expressly permitted in clause (iv) of this section, in no event shall Parent enter into any agreement or 
agreements or amend any existing agreement or agreements that would, individually or in the aggregate, result in the issuance of 
more than 100,000 shares of Parent Common Stock or would have a value equal to 100,000 shares of Parent Common Stock upon 
settlement in cash or other property;  

(xv) except as required by applicable Law or Judgment, (A) convene any regular or special meeting (or any adjournment 
thereof) of the stockholders of Parent other than the Parent Stockholders Meeting and Parent’s 2011 annual meeting ( provided , that 
the actions to be considered by Parent’s stockholders at such 2011 annual meeting are limited to (1) the regularly scheduled election 
of directors, (2) ratification of Parent’s auditors, (3) modification of Parent Plans as otherwise permitted by this Section 4.01(b), and 
(4) stockholder proposals properly brought before such meeting), or (B) enter into any Contract or understanding or arrangement 
with respect to the voting or registration of capital stock of Parent or any of its Subsidiaries;  

(xvi) make any change in accounting methods, principles or practices materially affecting the consolidated assets, liabilities or 
results of operations of Parent, other than as required (A) by GAAP (or any interpretation thereof), including as may be required by 
the Financial Accounting Standards Board or any similar organization or (B) by Law, including Regulation S-X under the Securities 
Act;  

(xvii) (A) make, change or rescind any (1) material method of Tax accounting or (2) express or deemed election with respect to 
Taxes, (B) make a request for a Tax ruling or enter into a closing agreement, or settle or compromise  
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any material audit, assessment, Tax claim or other controversy relating to Taxes, (C) file any material amended Tax Return or 
(D) surrender any material right to claim a refund or offset of any Taxes, in each case other than in the ordinary course of business 
and (if the consequences of any proposed course of action are material) in consultation with the Company;  

(xviii) adopt a plan of complete or partial liquidation or resolutions providing for a complete or partial liquidation, dissolution, 
restructuring, recapitalization or other reorganization of Parent;  

(xix) enter into any agreement that indemnifies or exculpates any director, officer, employee or agent of Parent, any of its 
Subsidiaries or any of their respective predecessors other than with a newly hired officer, director, employee or agent in the ordinary 
course of business consistent with past practice; or  

(xx) authorize any of, or commit or agree to take any of, the foregoing actions.  

(c) Advice of Changes. The Company and the Buyer Entities shall promptly give written notice to the other party upon becoming 
aware of any material event, development or occurrence that would reasonably be expected to give rise to a failure of condition precedent 
set forth in Section 6.02 (in the case of the Company) or Section 6.03 (in the case of the Buyer Entities).  

SECTION 4.02. No Solicitation by the Company; Board of Directors of the Company Recommendation .  

(a) The Company shall not, nor shall it authorize or permit any of its Affiliates or any of its or their respective representatives to, 
(i) directly or indirectly solicit, initiate, induce, knowingly facilitate or knowingly encourage (including by way of providing non-public 
information) any Company Takeover Proposal or any inquiry, proposal or request for discussion that may reasonably be expected to lead to 
a Company Takeover Proposal or (ii) directly or indirectly participate in any discussions or negotiations with any person regarding or 
cooperate in any way with any person (whether or not a person making a Company Takeover Proposal) with respect to any Company 
Takeover Proposal or any inquiry, proposal or request for discussion that may reasonably be expected to lead to a Company Takeover 
Proposal. The Company shall, and shall cause its Affiliates and its and their respective representatives to, immediately cease and cause to 
be terminated all existing discussions or negotiations with any person conducted heretofore with respect to any Company Takeover 
Proposal, or any inquiry or proposal that may reasonably be expected to lead to a Company Takeover Proposal, request the prompt return 
or destruction of all confidential information previously furnished and immediately terminate all physical and electronic dataroom access 
previously granted to any such person or its representatives. The Company shall take all actions necessary to enforce its rights under the 
provisions of any “standstill” agreement between the Company and any  
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person (other than Parent), and shall not grant any waiver of, or agree to any amendment or modification to, any such agreement, to permit 
such person to submit a Company Takeover Proposal.  

(b) Notwithstanding the foregoing, at any time prior to obtaining the Company Stockholder Approval, in response to a bona fide 
unsolicited written Company Takeover Proposal that the Board of Directors of the Company determines in good faith (after consultation 
with outside counsel and a financial advisor of nationally recognized reputation) (i) constitutes or is reasonably likely to lead to a Superior 
Company Proposal and (ii) that the failure to take the actions described in clauses (x) and (y) below would be inconsistent with the Board 
of Directors’ fiduciary duties under applicable Law, and which Company Takeover Proposal was made after the date of this Agreement 
and did not otherwise result from a knowing or intentional breach of this Section 4.02, the Company may, subject to compliance with this 
Section 4.02(b), (x) furnish information with respect to the Company and its Subsidiaries to the person making such Company Takeover 
Proposal (and its representatives) ( provided that all such information has previously been provided to Parent or is provided to Parent prior 
to or substantially concurrently with the time it is provided to such person) pursuant to a customary confidentiality agreement not less 
restrictive of such person than the Confidentiality Agreement (including with respect to standstill provisions, provided that under no 
circumstances shall such standstill provisions expire earlier than the Outside Date), provided , further , that the Company may grant a 
limited waiver of such standstill provisions to the extent, and only to the extent reasonably necessary to permit the Board of Directors of 
the Company to engage in the activities expressly permitted by and in accordance with this Section 4.02(b) and Section 4.02(d) under the 
terms and conditions set forth in this Section 4.02(b) and Section 4.02(d) and (y) participate in discussions regarding the terms of such 
Company Takeover Proposal and the negotiation of such terms with, and only with, the person making such Company Takeover Proposal 
(and such person’s representatives); provided , that the Company shall give written notice to Parent after any such determination by the 
Board of Directors of the Company and prior to taking any of the actions described in the foregoing clauses (x) and (y). Without limiting 
the foregoing, it is agreed that any violation of the restrictions set forth in this Section 4.02 by any representative of the Company or any of 
its Affiliates shall constitute a breach of this Section 4.02 by the Company.  

(c) Except as set forth below, neither the Board of Directors of the Company nor any committee thereof shall (i) (A) withdraw (or 
qualify or modify in any manner adverse to Parent), or propose publicly to withdraw (or qualify or modify in any manner adverse to 
Parent), the Company Board Recommendation, (B) take any action to exempt any person (other than the Buyer Entities and their 
Affiliates) from the provisions of Section 203 of the DGCL or any other state takeover statute, or (C) approve, recommend or declare 
advisable, or propose publicly to approve, recommend or declare advisable, any Company Takeover Proposal (any action in this clause 
(i) being referred to as a “ Company Adverse  
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Recommendation Change ”) or (ii) approve, recommend or declare advisable, or propose publicly to approve, recommend or declare 
advisable, or cause or allow the Company or any of its Affiliates to execute or enter into, any letter of intent, memorandum of 
understanding, agreement in principle, merger agreement, acquisition agreement, option agreement, joint venture agreement, alliance 
agreement, partnership agreement or other agreement or arrangement (an “ Acquisition Agreement ”) constituting or related to, or that is 
intended to or would reasonably be expected to lead to, any Company Takeover Proposal, or requiring, or reasonably expected to cause, 
the Company to abandon, terminate, delay or fail to consummate, or that would otherwise impede, interfere with or be inconsistent with, 
the Merger or any of the other transactions contemplated by this Agreement, or requiring, or reasonably expected to cause, the Company to 
fail to comply with this Agreement (other than a confidentiality agreement referred to in Section 4.02(b)). Notwithstanding the foregoing, 
at any time prior to obtaining the Company Stockholder Approval and other than in connection with a Company Takeover Proposal, if the 
Board of Directors of the Company determines in good faith (after consultation with outside counsel and a financial advisor of nationally 
recognized reputation) that the failure to take such action would be inconsistent with its fiduciary duties under applicable Law, the Board 
of Directors of the Company may make a Company Adverse Recommendation Change; provided , that the Company has provided Parent 
five business days’ prior written notice advising Parent that it intends to take such action and specifying, in reasonable detail, the reasons 
for such action.  

(d) Notwithstanding the foregoing, at any time prior to obtaining the Company Stockholder Approval, if the Board of Directors of the 
Company determines in good faith (after consultation with outside counsel and a financial advisor of nationally recognized reputation) that 
(i) an unsolicited bona fide written Company Takeover Proposal made after the date of this Agreement and not the result of a breach of this 
Section 4.02 constitutes a Superior Company Proposal and (ii) the failure to approve or recommend such Superior Company Proposal 
would be inconsistent with its fiduciary duties under applicable Law, the Board of Directors of the Company may, subject to compliance 
with this Section 4.02(d), cause the Company to terminate this Agreement in order to enter into a definitive agreement relating to such 
Company Takeover Proposal that constitutes a Superior Company Proposal after paying the Company Termination Fee in accordance with 
Section 5.06(b). The Company shall provide Parent with five business days’ prior written notice advising Parent that it intends to take such 
action and specifying, in reasonable detail, the reasons for such action (a “ Notice of Superior Proposal ”). A Notice of Superior Proposal 
shall advise Parent that the Board of Directors of the Company has received a Superior Company Proposal and shall include any 
information and materials required to be delivered under Section 4.02(e) that have not yet been provided to Parent (including the most 
recent version of any written agreement relating to the transaction that constitutes a Superior Company Proposal or, if no such written 
agreement exists, a written summary of the material terms and conditions of such Superior Company  
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Proposal). If Parent, within five business days following its receipt of a Notice of Superior Proposal (the “ Notice Period ”), makes an offer 
that, as determined in good faith by the Board of Directors of the Company (after consultation with outside counsel and a financial advisor 
of nationally recognized reputation) results in the applicable Company Takeover Proposal no longer being a Superior Company Proposal, 
then the Company shall have no right to terminate this Agreement pursuant to Section 7.01(g) as a result of such Company Takeover 
Proposal. If Parent shall not have made such an offer within the Notice Period, then, within five business days following the expiration of 
such Notice Period, the Board of Directors of the Company may cause the Company to terminate this Agreement pursuant to Section 7.01
(g) in order to enter into a definitive agreement relating to such Company Takeover Proposal that constitutes a Superior Company Proposal 
after paying the Company Termination Fee in accordance with Section 5.06(b). During the Notice Period, the Company shall and shall 
cause its representatives, including its financial advisors and outside counsel, to negotiate in good faith with Parent and its representatives 
(to the extent Parent desires to negotiate) with respect to any offer from Parent. Any (A) material revisions to the terms of a Superior 
Company Proposal or (B) material revisions to a Company Takeover Proposal that the Board of Directors of the Company had determined 
no longer constitutes a Superior Company Proposal, shall constitute a new Company Takeover Proposal and shall require the Company to 
deliver to Parent a new Notice of Superior Proposal and a new Notice Period shall commence thereafter. Except after compliance with the 
procedures set forth in this Section 4.02(d), the Company shall have no right to terminate this Agreement pursuant to Section 7.01(g).  

(e) In addition to the obligations of the Company set forth in paragraphs (a), (b), (c) and (d) of this Section 4.02, the Company shall 
promptly (and in any event within 48 hours) advise Parent orally and in writing of any Company Takeover Proposal or any inquiry, 
proposal or request for discussions that may reasonably be expected to lead to a Company Takeover Proposal, the material terms and 
conditions thereof (including any changes thereto) and the identity of the person making any such inquiry, proposal, request for discussions 
or Company Takeover Proposal. The Company shall (i) keep Parent promptly informed in all material respects of the status and details 
(including any change to the terms thereof) of any inquiry, proposal, request for discussions or Company Takeover Proposal and 
(ii) provide to Parent as soon as practicable (and in any event within 48 hours) after receipt or delivery thereof copies of all correspondence 
and other written material exchanged between the Company or any of its Subsidiaries and any person that describes any of the terms or 
conditions of any inquiry, proposal, request for discussions or Company Takeover Proposal.  

(f) Nothing contained in this Section 4.02 shall prohibit the Company from (i) taking and disclosing to its stockholders a position 
contemplated by Rule 14e-2(a) promulgated under the Exchange Act or (ii) making any disclosure to the  
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stockholders of the Company if, in the good faith judgment of the Board of Directors of the Company (after consultation with outside 
counsel), failure to do so would be inconsistent with its obligations under applicable Law; provided , however , that in no event shall the 
Company or the Board of Directors of the Company or any committee thereof take, or agree or resolve to take, any action prohibited by 
Section 4.02(c).  

(g) For the avoidance of doubt, the parties agree that none of the actions contemplated or permitted by this Agreement (including this 
Section 4.02) shall constitute a breach or violation of the Confidentiality Agreement by Parent, its Affiliates or representatives.  

(h) For purposes of this Agreement:  

“ Company Takeover Proposal ” means any proposal or offer (whether or not in writing) from any person other than the Buyer 
Entities and their Affiliates, with respect to any (i) merger, consolidation, share exchange, other business combination or similar 
transaction involving the Company, (ii) sale, lease, contribution or other disposition, directly or indirectly (including by way of 
merger, consolidation, share exchange, other business combination, partnership, joint venture, sale of capital stock of or other equity 
interests in a Company Subsidiary or otherwise) of any business or assets of the Company or the Company Subsidiaries representing 
20% or more of the consolidated revenues, net income or assets of the Company and the Company Subsidiaries, taken as a whole, 
(iii) issuance, sale or other disposition, directly or indirectly, to any person (or the stockholders of any person) or group of securities 
(or options, warrants or other rights to acquire, or securities convertible into or exchangeable for, such securities) representing 20% 
or more of the voting power of the Company, (iv) transaction in which any person (or the stockholders of any person) shall acquire, 
directly or indirectly, beneficial ownership, or the right to acquire beneficial ownership, or formation of any group which beneficially 
owns or has the right to acquire beneficial ownership of, 20% or more of the Company Common Stock or (v) any combination of the 
foregoing (in each case, other than the Merger).  

“ Superior Company Proposal ” means any binding bona fide written offer made by a third party or group pursuant to which 
such third party (or the stockholders of such third party) or group would acquire, directly or indirectly, more than 50% of the 
Company Common Stock or substantially all of the assets of the Company and the Company Subsidiaries, taken as a whole, 
(i) which the Board of Directors of the Company determines in good faith (after consultation with outside counsel and a financial 
advisor of nationally recognized reputation) is more favorable, from a financial point of view, to the holders of Company Common 
Stock than the Merger, taking into account all the terms and conditions of such proposal and this Agreement (including any changes 
proposed by Parent to the terms of this Agreement) and the failure of the Board of Directors of the  
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Company to approve or recommend such Company Competing Proposal would be inconsistent with its fiduciary duties under 
applicable Law, (ii) the financing of which is fully committed and (iii) that is reasonably likely to be completed on the terms set forth 
in such offer, taking into account all financial, regulatory, legal and other aspects of such proposal.  

SECTION 4.03. No Solicitation by Parent; Board of Directors of Parent Recommendation.  

(a) Parent shall not, nor shall it authorize or permit any of its Affiliates or any of its or their respective representatives to, (i) directly 
or indirectly solicit, initiate, induce, knowingly facilitate or knowingly encourage (including by way of providing non-public information) 
any Parent Takeover Proposal or any inquiry, proposal or request for discussion that may reasonably be expected to lead to a Parent 
Takeover Proposal or (ii) directly or indirectly participate in any discussions or negotiations with any person regarding or cooperate in any 
way with any person (whether or not a person making a Parent Takeover Proposal) with respect to any Parent Takeover Proposal or any 
inquiry, proposal or request for discussion that may reasonably be expected to lead to a Parent Takeover Proposal. Parent shall, and shall 
cause its Affiliates and its and their respective representatives to, immediately cease and cause to be terminated all existing discussions or 
negotiations with any person conducted heretofore with respect to any Parent Takeover Proposal, or any inquiry or proposal that may 
reasonably be expected to lead to a Parent Takeover Proposal, request the prompt return or destruction of all confidential information 
previously furnished and immediately terminate all physical and electronic dataroom access previously granted to any such person or its 
representatives. Parent shall take all actions necessary to enforce its rights under the provisions of any “standstill” agreement between 
Parent and any person (other than the Company), and shall not grant any waiver of, or agree to any amendment or modification to, any 
such agreement, to permit such person to submit a Parent Takeover Proposal.  

(b) Notwithstanding the foregoing, at any time prior to obtaining the Parent Stockholder Approval, in response to a bona fide 
unsolicited written Parent Takeover Proposal that the Board of Directors of Parent determines in good faith (after consultation with outside 
counsel and a financial advisor of nationally recognized reputation) (i) constitutes or is reasonably likely to lead to a Superior Parent 
Proposal and (ii) that the failure to take the actions described in clauses (x) and (y) below would be inconsistent with the Board of 
Directors’ fiduciary duties under applicable Law, and which Parent Takeover Proposal was made after the date of this Agreement and did 
not otherwise result from a knowing or intentional breach of this Section 4.03, Parent may, subject to compliance with this Section 4.03(b), 
(x) furnish information with respect to Parent and its Subsidiaries to the person making such Parent Takeover Proposal (and its 
representatives) ( provided that all such information has previously been provided to the Company or is provided to the Company prior to 
or substantially concurrently with the time  
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it is provided to such person) pursuant to a customary confidentiality agreement not less restrictive of such person than the Confidentiality 
Agreement (including with respect to standstill provisions, provided that under no circumstances shall such standstill provisions expire 
earlier than the Outside Date) provided , further , that Parent may grant a limited waiver of such standstill provisions to the extent, and only 
to the extent reasonably necessary to permit the Board of Directors of Parent to engage in the activities expressly permitted by and in 
accordance with this Section 4.03(b) and Section 4.03(d) under the terms and conditions set forth in this Section 4.03(b) and Section 4.03
(d) and (y) participate in discussions regarding the terms of such Parent Takeover Proposal and the negotiation of such terms with, and 
only with, the person making such Parent Takeover Proposal (and such person’s representatives); provided , that Parent shall give written 
notice to the Company after any such determination by the Board of Directors of Parent and prior to taking any of the actions described in 
the foregoing clauses (x) and (y). Without limiting the foregoing, it is agreed that any violation of the restrictions set forth in this 
Section 4.03 by any representative of Parent or any of its Affiliates shall constitute a breach of this Section 4.03 by Parent.  

(c) Except as set forth below, neither the Board of Directors of Parent nor any committee thereof shall (i) (A) withdraw (or qualify or 
modify in any manner adverse to the Company), or propose publicly to withdraw (or qualify or modify in any manner adverse to the 
Company), the Parent Board Recommendation, (B) take any action to exempt any person (other than the Buyer Entities and their 
Affiliates) from the provisions of Section 203 of the DGCL or any other state takeover statute), or (C) approve, recommend or declare 
advisable, or propose publicly to approve, recommend or declare advisable, any Parent Takeover Proposal (any action in this clause 
(i) being referred to as a “ Parent Adverse Recommendation Change ”) or (ii) approve, recommend or declare advisable, or propose 
publicly to approve, recommend or declare advisable, or cause or allow Parent or any of its Affiliates to execute or enter into, any 
Acquisition Agreement constituting or related to, or that is intended to or would reasonably be expected to lead to, any Parent Takeover 
Proposal, or requiring, or reasonably expected to cause, Parent to abandon, terminate, delay or fail to consummate, or that would otherwise 
impede, interfere with or be inconsistent with, the Merger or any of the other transactions contemplated by this Agreement, or requiring, or 
reasonably expected to cause, Parent to fail to comply with this Agreement (other than a confidentiality agreement referred to in 
Section 4.03(b)). Notwithstanding the foregoing, at any time prior to obtaining the Parent Stockholder Approval and other than in 
connection with a Parent Takeover Proposal, if the Board of Directors of Parent determines in good faith (after consultation with outside 
counsel and a financial advisor of nationally recognized reputation) that the failure to take such action would be inconsistent with its 
fiduciary duties under applicable Law, the Board of Directors of Parent may make a Parent Adverse Recommendation Change; provided , 
that Parent has provided the Company five business days’ prior written notice advising the Company that it  
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intends to take such action and specifying, in reasonable detail, the reasons for such action.  

(d) Notwithstanding the foregoing, at any time prior to obtaining the Parent Stockholder Approval, if the Board of Directors of Parent 
determines in good faith (after consultation with outside counsel and a financial advisor of nationally recognized reputation) that (i) an 
unsolicited bona fide written Parent Takeover Proposal made after the date of this Agreement and not the result of a breach of this 
Section 4.03 constitutes a Superior Parent Proposal and (ii) the failure to approve or recommend such Superior Parent Proposal would be 
inconsistent with its fiduciary duties under applicable Law, the Board of Directors of Parent may, subject to compliance with this 
Section 4.03(d), cause Parent to terminate this Agreement in order to enter into a definitive agreement relating to such Parent Takeover 
Proposal that constitutes a Superior Parent Proposal after paying the Parent Termination Fee in accordance with Section 5.06(c). Parent 
shall provide the Company with five business days’ prior written notice in the form of a Notice of Superior Proposal. A Notice of Superior 
Proposal shall advise the Company that the Board of Directors of Parent has received a Superior Parent Proposal and shall include any 
information and materials required to be delivered under Section 4.03(e) that have not yet been provided to the Company (including the 
most recent version of any written agreement relating to the transaction that constitutes a Superior Parent Proposal or, if no such written 
agreement exists, a written summary of the material terms and conditions of such Superior Parent Proposal). If the Company, within the 
Notice Period, makes an offer that, as determined in good faith by the Board of Directors of Parent (after consultation with outside counsel 
and a financial advisor of nationally recognized reputation) results in the applicable Parent Takeover Proposal no longer being a Superior 
Parent Proposal, then Parent shall have no right to terminate this Agreement pursuant to Section 7.01(h) as a result of such Parent Takeover 
Proposal. If the Company shall not have made such an offer within the Notice Period, then, within five business days following the 
expiration of such Notice Period, the Board of Directors of Parent may cause Parent to terminate this Agreement pursuant to Section 7.01
(h) in order to enter into a definitive agreement relating to such Parent Takeover Proposal that constitutes a Superior Parent Proposal after 
paying the Parent Termination Fee in accordance with Section 5.06(c). During the Notice Period, Parent shall and shall cause its 
representatives, including its financial advisors and outside counsel, to negotiate in good faith with the Company and its representatives (to 
the extent the Company desires to negotiate) with respect to any offer from the Company. Any (A) material revisions to the terms of a 
Superior Parent Proposal or (B) material revisions to a Parent Competing Proposal that the Board of Directors of Parent had determined no 
longer constitutes a Superior Parent Proposal, shall constitute a new Parent Competing Proposal and shall require Parent to deliver to the 
Company a new Notice of Superior Proposal and a new Notice Period shall commence thereafter. Except after compliance with the 
procedures set forth in  
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this Section 4.03(d), Parent shall have no right to terminate this Agreement pursuant to Section 7.01(h).  

(e) In addition to the obligations of Parent set forth in paragraphs (a), (b), (c) and (d) of this Section 4.03, Parent shall promptly (and 
in any event within 48 hours) advise the Company orally and in writing of any Parent Takeover Proposal or any inquiry, proposal or 
request for discussions that may reasonably be expected to lead to a Company Takeover Proposal, the material terms and conditions 
thereof (including any changes thereto) and the identity of the person making any such inquiry, proposal, request for discussions or Parent 
Takeover Proposal. Parent shall (i) keep the Company promptly informed in all material respects of the status and details (including any 
change to the terms thereof) of any inquiry, proposal, request for discussions or Parent Takeover Proposal and (ii) provide to the Company 
as soon as practicable (and in any event within 48 hours) after receipt or delivery thereof copies of all correspondence and other written 
material exchanged between Parent or any of its Subsidiaries and any person that describes any of the terms or conditions of any inquiry, 
proposal, request for discussions or Parent Takeover Proposal.  

(f) Nothing contained in this Section 4.03 shall prohibit Parent from (i) taking and disclosing to its stockholders a position 
contemplated by Rule 14e-2(a) promulgated under the Exchange Act or (ii) making any disclosure to the stockholders of Parent if, in the 
good faith judgment of the Board of Directors of Parent (after consultation with outside counsel), failure to do so would be inconsistent 
with its obligations under applicable Law; provided , however , that in no event shall Parent or the Board of Directors of Parent or any 
committee thereof take, or agree or resolve to take, any action prohibited by Section 4.03(c).  

(g) For the avoidance of doubt, the parties agree that none of the actions contemplated or permitted by this Agreement (including this 
Section 4.03) shall constitute a breach or violation of the Confidentiality Agreement by the Company, its Affiliates or representatives.  

(h) For purposes of this Agreement:  

“ Parent Takeover Proposal ” means any proposal or offer (whether or not in writing) from any person other than the Buyer 
Entities and their Affiliates, with respect to any (i) merger, consolidation, share exchange, other business combination or similar 
transaction involving Parent, (ii) sale, lease, contribution or other disposition, directly or indirectly (including by way of merger, 
consolidation, share exchange, other business combination, partnership, joint venture, sale of capital stock of or other equity interests 
in a Parent Subsidiary or otherwise) of any business or assets of Parent or Parent Subsidiaries representing 20% or more of the 
consolidated revenues, net income or assets of Parent and Parent Subsidiaries, taken as a whole, (iii) issuance, sale or other 
disposition, directly or indirectly, to any person (or the stockholders of any person) or group of securities (or options, warrants or 
other rights to acquire, or securities  
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convertible into or exchangeable for, such securities) representing 20% or more of the voting power of Parent, (iv) transaction in 
which any person (or the stockholders of any person) shall acquire, directly or indirectly, beneficial ownership, or the right to acquire 
beneficial ownership, or formation of any group which beneficially owns or has the right to acquire beneficial ownership of, 20% or 
more of Parent Common Stock or (v) any combination of the foregoing (in each case, other than the Merger).  

“ Superior Parent Proposal ” means any binding bona fide written offer made by a third party or group pursuant to which such 
third party (or the stockholders of such third party) or group would acquire, directly or indirectly, more than 50% of Parent Common 
Stock or substantially all of the assets of Parent and Parent Subsidiaries, taken as a whole, (i) which the Board of Directors of Parent 
determines in good faith (after consultation with outside counsel and a financial advisor of nationally recognized reputation) is more 
favorable, from a financial point of view, to the holders of Parent Common Stock than the Merger, taking into account all the terms 
and conditions of such proposal and this Agreement (including any changes proposed by the Company to the terms of this 
Agreement) and the failure of the Board of Directors of Parent to approve or recommend such Parent Competing Proposal would be 
inconsistent with its fiduciary duties under applicable Law, (ii) the financing of which is fully committed and (iii) that is reasonably 
likely to be completed on the terms set forth in such offer, taking into account all financial, regulatory, legal and other aspects of such 
proposal.  

ARTICLE V  

Additional Agreements  

SECTION 5.01. Preparation of the Proxy Statement; Stockholders Meetings. (a) As promptly as practicable following the date of this 
Agreement, Parent and the Company shall jointly prepare and cause to be filed with the SEC a joint proxy statement to be sent to the 
stockholders of each of Parent and the Company relating to the Parent Stockholders Meeting and the Company Stockholders Meeting (together 
with any amendments or supplements thereto, the “ Joint Proxy Statement ”) and Parent shall prepare and cause to be filed with the SEC the 
Form S-4, in which the Joint Proxy Statement will be included as a prospectus, and Parent and the Company shall use their respective reasonable 
best efforts to have the Form S-4 declared effective under the Securities Act as promptly as practicable after such filing. Each of Parent and the 
Company shall furnish all information concerning such person and its Affiliates required to be included in the Joint Proxy Statement and 
Form S-4 and provide such other assistance, as may be reasonably requested in connection with the preparation, filing and distribution of the 
Form S-4 and Joint Proxy Statement. Each of Parent and the Company shall promptly notify the other upon the receipt of any comments from 
the SEC or any request from the SEC for amendments or supplements to the Form S-4 or Joint Proxy  
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Statement and shall provide the other with copies of all correspondence between it and its representatives, on the one hand, and the SEC, on the 
other hand. Each of Parent and the Company shall use its reasonable best efforts to respond as promptly as practicable to any comments from the 
SEC with respect to the Form S-4 or Joint Proxy Statement. Notwithstanding the foregoing, prior to filing the Form S-4 (or any amendment or 
supplement thereto) or mailing the Joint Proxy Statement (or any amendment or supplement thereto) or responding to any comments of the SEC 
with respect thereto, each of Parent and the Company (i) shall provide the other a reasonable opportunity to review and comment on such 
document or response (including the proposed final version of such document or response), (ii) shall include in such document or response all 
comments reasonably proposed by the other and (iii) shall not file or mail such document or respond to the SEC prior to receiving the approval 
of the other (such approval not to be unreasonably withheld, conditioned or delayed). Each of Parent and the Company shall advise the other, 
promptly after receipt of notice thereof, of the time of effectiveness of the Form S-4, the issuance of any stop order relating thereto or the 
suspension of the qualification of the Stock Merger Consideration for offering or sale in any jurisdiction, and each of Parent and the Company 
shall use its reasonable best efforts to have any such stop order or suspension lifted, reversed or otherwise terminated. Each of Parent and the 
Company shall also take any other action (other than qualifying to do business in any jurisdiction in which it is not now so qualified) required to 
be taken under the Securities Act, the Exchange Act, any applicable foreign or state securities or “blue sky” laws and the rules and regulations 
thereunder in connection with the Merger and the Stock Issuance.  

(b) If, prior to the Effective Time, any event occurs with respect to Parent or any of its Subsidiaries, on the one hand, or the Company 
or any of its Subsidiaries, on the other hand, or any change occurs with respect to other information supplied by Parent or the Company for 
inclusion in the Joint Proxy Statement or the Form S-4, which is required to be described in an amendment of, or a supplement to, the Joint 
Proxy Statement or the Form S-4, Parent or the Company, as the case may be, shall promptly notify the other of such event, and Parent and 
the Company shall cooperate in the prompt filing with the SEC of any necessary amendment or supplement to the Joint Proxy Statement or 
the Form S-4 and, as required by Law, in disseminating the information contained in such amendment or supplement to Parent’s 
stockholders and the Company’s stockholders. Nothing in this Section 5.01(b) shall limit the obligations of any party under Section 5.01
(a).  

(c) Subject to Section 5.01(e), the Company shall, as promptly as practicable following the date of this Agreement, establish a record 
date for, duly call, give notice of, convene and hold a meeting of its stockholders (the “ Company Stockholders Meeting ”) for the purpose 
of obtaining the Company Stockholder Approval. The Company shall (i) through its Board of Directors, recommend to its stockholders 
adoption of this Agreement and shall include such recommendation in the Joint Proxy Statement, (ii) use its reasonable best efforts to 
cause the Joint Proxy Statement to be mailed to its stockholders as soon as practicable after the Form S-4 becomes effective, (iii) hold the 
Company Stockholders Meeting as soon as practicable  
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after the Form S-4 is declared effective under the Securities Act and (iv) use its reasonable best efforts to solicit the Company Stockholder 
Approval, subject, in the case of clauses (i) and (iv), to the ability of the Board of Directors of the Company to make a Company Adverse 
Recommendation Change pursuant to Section 4.02(c).  

(d) Subject to Section 5.01(e), Parent shall, as promptly as practicable following the date of this Agreement, establish a record date 
for, duly call, give notice of, convene and hold a meeting of its stockholders (the “ Parent Stockholders Meeting ”) for the purpose of 
obtaining the Parent Stockholder Approval. Parent shall (i) through its Board of Directors, recommend to its stockholders approval of the 
Charter Amendment and the Stock Issuance and shall include such recommendation in the Joint Proxy Statement, (ii) use its reasonable 
best efforts to cause the Joint Proxy Statement to be mailed to its stockholders as soon as practicable after the Form S-4 becomes effective, 
(iii) hold the Parent Stockholders Meeting as soon as practicable after the Form S-4 is declared effective under the Securities Act and 
(iv) use its reasonable best efforts to solicit the Parent Stockholder Approval, subject, in the case of clauses (i) and (iv), to the ability of the 
Board of Directors of Parent to make a Parent Adverse Recommendation Change pursuant to Section 4.03(c).  

(e) The Company and Parent shall use their reasonable best efforts to hold the Company Stockholders Meeting and the Parent 
Stockholders Meeting (i) on the same day at substantially the same time and (ii) unless otherwise mutually agreed by the Company and 
Parent, after entrance into a consent decree, or earlier expiration or termination of any waiting periods under the HSR Act.  

SECTION 5.02. Access to Information; Confidentiality. Subject to applicable Law, each of Parent and the Company shall, and shall cause 
each of its respective Subsidiaries to, afford to the other party, and to the other party’s officers, employees, accountants, counsel, consultants, 
financial advisors and other representatives, reasonable access during normal business hours during the period prior to the Effective Time to all 
of its and its Subsidiaries’ properties, books and records, financial and operating data and other information, and to its and its Subsidiaries’ 
officers and employees, and use its reasonable best efforts to cause its and its Subsidiaries’ accountants, counsel, consultants, financial advisors 
and other representatives to provide such access, in each case to whom such other party reasonably requests access, and, during such period, 
each of the Company and Parent shall, and shall cause its Subsidiaries to, furnish, as promptly as practicable, to the other party all information 
concerning its and its Subsidiaries’ business, properties and personnel as such other party may reasonably request and shall cause its and its 
Subsidiaries’ respective accountants, consultants and other representatives to provide access to its work papers (subject, in the case of work 
papers, to the execution of customary documentation reasonably requested by the auditors (it being agreed, however, that the foregoing shall not 
permit any party or any of its representatives to conduct any environmental testing or sampling). Notwithstanding the foregoing, none of the 
Company, Parent or any of their respective Subsidiaries shall be required to provide access to or disclose information where such party 
reasonably determines that such access or disclosure would jeopardize the attorney-  
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client privilege of such party or any of its Subsidiaries or contravene any Law or any Contract to which such party or any of its Subsidiaries is a 
party; provided , that each party shall use its reasonable best efforts to obtain any required consents and take such other action (such as the entry 
into a joint defense agreement or other arrangement to avoid loss of attorney client privilege) to permit such access or disclosure. Except for 
disclosures expressly permitted by the terms of the confidentiality letter agreement dated as of January 3, 2011, between Parent and the 
Company (as such agreement may be amended from time to time, the “ Confidentiality Agreement ”) and except for disclosure by the Buyer 
Entities reasonably necessary to comply with customary practice in connection with obtaining the Financing, each of Parent and the Company 
shall hold, and shall cause its respective officers, employees, accountants, counsel, financial advisors and other representatives to hold, all 
information received, directly or indirectly, from the other party or its representatives in confidence in accordance with the Confidentiality 
Agreement.  

SECTION 5.03. Reasonable Best Efforts. (a) Upon the terms and subject to the conditions set forth in this Agreement, each of the parties 
hereto agrees to use its reasonable best efforts to take, or cause to be taken, all actions, and to do, or cause to be done, and to assist and cooperate 
with the other parties in doing, all things necessary, proper or advisable to, consummate and make effective, as promptly as is reasonably 
practical under the circumstances, the Merger and the other transactions contemplated by this Agreement, including using reasonable best efforts 
to accomplish the following: (i) the taking of all acts necessary to cause the conditions to Closing to be satisfied as promptly as is reasonably 
practical under the circumstances provided , however, nothing herein shall limit the right of Parent to enter into Timing Agreements pursuant to 
Section 5.03(c), (ii) the obtaining of all necessary, proper or advisable actions or nonactions, waivers, consents and approvals from 
Governmental Entities and the making of all necessary, proper or advisable registrations and filings (including filings with Governmental 
Entities) and the taking of all steps as may be necessary to obtain an approval or waiver from, or to avoid an action or proceeding by, any 
Governmental Entity, (iii) the obtaining of consents, approvals and waivers from third parties reasonably requested by Parent to be obtained in 
connection with the Merger under the Company Material Contracts and Company Real Property Leases, provided, however, that in no event 
shall the Company or any of its Subsidiaries be required to pay, prior to the Effective Time, any fee, penalty or other consideration to any 
landlord or other person to obtain any such consent, approval or waiver, and (iv) the execution and delivery of any additional instruments 
necessary to consummate the transactions contemplated by, and to fully carry out the purposes of, this Agreement.  

(b) In connection with and without limiting Section 5.03(a), each of Parent and the Company and their respective Boards of Directors 
shall (i) take all action reasonably appropriate to ensure that no state takeover statute or similar statute or regulation is or becomes 
applicable to this Agreement or any transaction contemplated by this Agreement and (ii) if any state takeover statute or similar statute or 
regulation becomes applicable to this Agreement or any transaction contemplated by this Agreement, take all action reasonably appropriate 
to ensure that the Merger and  
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the other transactions contemplated by this Agreement may be consummated, as promptly as is reasonably practical under the 
circumstances.  

(c) In connection with and without limiting Section 5.03(a), promptly following the execution and delivery by the parties to this 
Agreement, Parent and the Company shall enter into discussions with the Governmental Entities from whom Consents or nonactions are 
required to be obtained in connection with the consummation of the Merger and the other transactions contemplated by this Agreement in 
order to obtain all such required Consents or nonactions from such Governmental Entities and eliminate each and every other impediment 
that may be asserted by such Governmental Entities, in each case with respect to the Merger and the other transactions contemplated by 
this Agreement, so as to enable the Closing to occur as promptly as is reasonably practical under the circumstances, provided , however , 
nothing herein shall limit the right of Parent to enter into Timing Agreements pursuant to this Section 5.03(c). To the extent necessary in 
order to accomplish the foregoing, Parent shall propose, negotiate, commit to and effect, by consent decree, hold separate order or 
otherwise, the sale, divestiture or disposition of, or prohibition or limitation on the ownership or operation by Parent, the Company or any 
of their respective Subsidiaries of any portion of their respective business, properties or assets; (a “ Divestiture Action ”); provided , 
however, notwithstanding the foregoing or anything herein to the contrary, the parties shall not have any obligation to propose, negotiate, 
commit to or effect any Divestiture Action that would have a material adverse effect on the assets and liabilities (taken as a whole), 
business, financial condition or results of operations of the Company and its Subsidiaries, taken as a whole, or Parent and its Subsidiaries, 
taken as a whole (a “ MAE Burdensome Condition ”); provided further , however , that no party shall be required pursuant to this 
Section 5.03(c) to propose, commit to or effect any action that is not conditioned upon the consummation of the Merger. If the actions 
taken pursuant to the immediately preceding sentence do not result in the conditions set forth in Section 6.01(b), 6.02(e) or 6.03(e) being 
satisfied, then each of Parent and the Company shall jointly (to the extent practicable) initiate and/or participate in any proceedings, 
whether judicial or administrative, in order to (i) oppose or defend against any action by any Governmental Entity or private party to 
prevent or enjoin the consummation of the Merger or any of the other transactions contemplated by this Agreement, and/or (ii) take such 
action as necessary to overturn any regulatory action by any Governmental Entity or action by any private party to block consummation of 
the Merger or any of the other transactions contemplated by this Agreement, including by defending any suit, action or other legal 
proceeding brought by any Governmental Entity or private party in order to avoid the entry of, or to have vacated, overturned or 
terminated, including by appeal if necessary, any Restraint resulting from any suit, action or other legal proceeding that would cause any 
condition set forth in Section 6.01(b), 6.02(e) or 6.03(e) not to be satisfied. Notwithstanding anything in this Agreement to the contrary, 
Parent shall have the right to determine and direct the strategy and process (including all timing, substantive matters and decisions to 
propose, negotiate, commit to or effect any Divestiture Action) by which the parties will seek required consents, approvals, clearances, 
waivers, waiting period expirations and terminations and  
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removal of all impediments (including all elements of any suit, action or other legal proceeding and communications with Governmental 
Entities), in each case under the HSR Act or any other Antitrust Law, including the right to enter into reasonable timing agreements with 
Governmental Entities as customary in reviews under the HSR Act and other Antitrust Laws (“ Timing Agreements ”); provided, however 
that Parent shall use its reasonable best efforts to regularly consult with the Company and keep the Company reasonably informed of such 
strategy and process and the results thereof.  

(d) In connection with and without limiting the generality of the foregoing, each of Parent and the Company shall:  

(i) make or cause to be made, in consultation and cooperation with the other and as promptly as reasonably practicable after the 
date of this Agreement, (A) an appropriate filing of a Notification and Report Form pursuant to the HSR Act relating to the Merger 
and (B) all other necessary, proper or advisable registrations, declarations, notices and filings relating to the Merger with other 
Governmental Entities under any other Antitrust Law;  

(ii) use its reasonable best efforts to furnish to the other all assistance, cooperation and information required for any such 
registration, declaration, notice or filing;  

(iii) give the other reasonable prior notice of any such registration, declaration, notice or filing and, to the extent reasonably 
practicable, of any communication with any Governmental Entity regarding the Merger (including with respect to any of the actions 
referred to in Section 5.03(c)), and permit the other to review and discuss in advance, and consider in good faith the views of, and use 
its reasonable best efforts to secure the participation of, the other in connection with any such registration, declaration, notice, filing 
or communication;  

(iv) respond as promptly as practicable under the circumstances to any inquiries received from any Governmental Entity or any 
other authority enforcing applicable antitrust, competition, trade regulation or similar Laws for additional information or 
documentation in connection with antitrust, competition, trade regulation or similar matters (including a “second request” under the 
HSR Act) and not enter into any agreement with such Governmental Entities or other authorities not to consummate the Merger or 
any of the other transactions contemplated by this Agreement, except with the prior written consent of the other parties hereto (such 
consent not to be unreasonably withheld, conditioned or delayed and which reasonableness shall be determined in light of each 
party’s obligation to do all things necessary, proper or advisable to consummate and make effective, in the most expeditious manner 
practicable, the Merger and the other transactions contemplated by this Agreement), provided , however , nothing herein shall limit 
the right of Parent to enter into Timing Agreements pursuant to Section 5.03(c); and  
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(v) unless prohibited by applicable Law or by the applicable Governmental Entity, (A) to the extent reasonably practicable, not 
participate in or attend any meeting, or engage in any substantive conversation with any Governmental Entity in respect of the 
Merger (including with respect to any of the actions referred to in Section 5.03(c)) without the other, (B) to the extent reasonably 
practicable, give the other reasonable prior notice of any such meeting or conversation, (C) in the event one party is prohibited by 
applicable Law or by the applicable Governmental Entity from participating in or attending any such meeting or engaging in any 
such conversation, keep such party reasonably apprised with respect thereto, (D) cooperate in the filing of any substantive 
memoranda, white papers, filings, correspondence or other written communications explaining or defending this Agreement and the 
Merger, articulating any regulatory or competitive argument, and/or responding to requests or objections made by any Governmental 
Entity and (E) furnish the other party with copies of all correspondence, filings and communications (and memoranda setting forth 
the substance thereof) between it and its Affiliates and their respective representatives on the one hand, and any Governmental Entity 
or members of any Governmental Entity’s staff, on the other hand, with respect to this Agreement and the Merger, provided that such 
material may be redacted as necessary (1) to comply with contractual arrangements, (2) to address good faith legal privilege or 
confidentiality concerns and (3) to comply with applicable Law.  

(e) Immediately following the execution and delivery of their Agreement by each of the parties hereto, Parent, as sole stockholder of 
MergerCo, will adopt this Agreement.  

SECTION 5.04. Benefit Plans. (a) For a period commencing at the Effective Time and ending on December 31, 2012, Parent shall, and 
shall cause the Surviving Corporation to, provide employees of the Company and its Subsidiaries (other than employees whose terms and 
conditions of employment are governed by a collective bargaining agreement, the terms and conditions of which shall be respected by Parent and 
the Surviving Corporation who remain in the active employment of the Surviving Corporation and its Subsidiaries (the “ Company Employees ” ) 
with compensation and employee benefits that are no less favorable in the aggregate than the compensation and employment benefits provided to 
such Company Employees immediately prior to the Effective Time.  

(b) Parent shall, and shall cause the Surviving Corporation to, honor, in accordance with its terms, each Company Benefit Plan and 
Company Benefit Agreement and all obligations thereunder including any rights or benefits arising as a result of the transactions 
contemplated under this Agreement (either alone or in combination with any other event, including termination of employment), and 
Parent hereby agrees and acknowledges that the consummation of the Merger constitutes a “change of control” or a “change in control”, as 
the case may be, for all purposes under the Company Benefit Plans and Company Benefit Agreements.  
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(c) With respect to any “employee benefit plan”, as defined in Section 3(3) of ERISA, maintained by the Surviving Corporation or 
any of its Affiliates (including any vacation, paid time-off and severance plans), for all purposes, including determining eligibility to 
participate, level of benefits, vesting, benefit accruals and early retirement subsidies, each Company Employee’s service with the Company 
or any of its Subsidiaries (as well as service with any predecessor employer of the Company or any such Subsidiary, to the extent service 
with the predecessor employer is recognized by the Company or such Subsidiary) shall be treated as service with the Surviving 
Corporation or its Affiliates; provided , however , that such service need not be recognized to the extent that such recognition would result 
in any duplication of benefits.  

(d) Parent shall, or shall cause the Surviving Corporation to waive any pre-existing condition limitations, exclusions, actively-at-
work requirements and waiting periods under any welfare benefit plan maintained by the Surviving Corporation or any of its Affiliates in 
which Company Employees (and their eligible dependents) will be eligible to participate from and after the Effective Time, except to the 
extent that such pre-existing condition limitations, exclusions, actively-at-work requirements and waiting periods would not have been 
satisfied or waived under the comparable Company Benefit Plan immediately prior to the Effective Time. Parent shall, or shall cause the 
Surviving Corporation to recognize the dollar amount of all co-payments, deductibles and similar expenses incurred by each Company 
Employee (and his or her eligible dependents) during the calendar year in which the Effective Time occurs for purposes of satisfying such 
year’s deductible and co-payment limitations under the relevant welfare benefit plans in which they will be eligible to participate from and 
after the Effective Time.  

(e) The provisions of this Section 5.04 are for the sole benefit of the parties to this Agreement and nothing herein, expressed or 
implied, is intended or shall be construed to confer upon or give to any person (including for the avoidance of doubt any current or former 
employees, directors, or independent contractors of any of the Company or any of its Subsidiaries, Parent or any of its Subsidiaries, or on 
or after the Effective Time, the Surviving Corporation or any of its Subsidiaries), other than the parties hereto and their respective 
permitted successors and assigns, any legal or equitable or other rights or remedies with respect to the matters provided for in this 
Section 5.04. Nothing contained herein shall be construed as requiring, and the Company shall take no action that would have the effect of 
requiring, Parent or the Surviving Corporation to continue any specific employee benefit plans or to continue the employment of any 
specific person. No provision in this Agreement shall modify or amend any Company Benefit Plan or Company Benefit Agreement unless 
this Agreement explicitly states that the provision “amends” such Company Benefit Plan or Company Benefit Agreement. This shall not 
prevent the parties entitled to enforce this Agreement from enforcing any provision in this Agreement, but no other party shall be entitled 
to enforce any provision in this Agreement on the grounds that it is an amendment to such Company Benefit Plan or Company Benefit 
Agreement. If a party not entitled to enforce this Agreement brings a lawsuit or other action to enforce any  
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provision in this Agreement as an amendment to such Company Benefit Plan or Company Benefit Agreement and that provision is 
construed to be such an amendment despite not being explicitly designated as one in this Agreement, that provision shall lapse 
retroactively as of its inception, thereby precluding it from having any amendatory effect.  

SECTION 5.05. Indemnification, Exculpation and Insurance. (a) All rights to indemnification and exculpation from liabilities for acts or 
omissions occurring at or prior to the Effective Time and rights to advancement of expenses relating thereto now existing in favor of any person 
who is, or prior to the Effective Time becomes, or has been at any time prior to the date of this Agreement, a director, officer, employee or agent 
(including as a fiduciary with respect to an employee benefit plan) of the Company, any of its Subsidiaries or any of their respective 
predecessors (each, an “ Indemnified Party ”) as provided in the Company Certificate of Incorporation, the Company Bylaws, the organizational 
documents of any Subsidiary of the Company or any indemnification agreement between such Indemnified Party and the Company or any of its 
Subsidiaries (in each case, as in effect on the date hereof or entered into after the date hereof (i) with a newly hired officer, director, employee or 
agent in the ordinary course of business consistent with past practice or (ii) with Parent’s prior written consent, not to be unreasonably withheld, 
conditioned or delayed, to the extent the terms thereof are no more favorable in any material respect to the Indemnified Party that is the 
beneficiary thereof than the terms of any indemnification agreement or indemnification provisions in any Benefit Agreements included as an 
exhibit in the Company Filed SEC Documents) shall survive the Merger and shall not be amended, repealed or otherwise modified in any 
manner that would adversely affect any right thereunder of any such Indemnified Party without the consent of such Indemnified Party.  

(b) Without limiting Section 5.05(a) or any rights of any Indemnified Party pursuant to any indemnification agreement, from and 
after the Effective Time, in the event of any threatened or actual claim, action, suit, proceeding or investigation (a “ Claim ”), whether 
civil, criminal or administrative in which any person who is now, or has been at any time prior to the date of this Agreement, or who 
becomes prior to the Effective Time, a director or officer of the Company is or is threatened to be, made a party in his or her capacity as a 
director or officer of the Company, each of Parent and the Surviving Corporation shall indemnify and hold harmless, to the fullest extent 
the Company would have been permitted to do so under applicable Law (for the avoidance of doubt, subject to the limitations on the 
Company’s ability to indemnify its directors and officers under Section 145 of the DGCL), each such Indemnified Party in his or her 
capacity as a director or officer of the Company or any of its Subsidiaries, or any of their respective predecessors, against any losses, 
claims, damages, liabilities, costs, expenses (including reasonable attorney’s fees and expenses in advance of the final disposition of any 
Claim to each Indemnified Party to the fullest extent permitted by Law upon receipt of any undertaking in favor of Parent and the 
Surviving Corporation of a type contemplated by the Company Certificate of Incorporation), judgments, fines and amounts paid in 
settlement of or in connection with any such threatened or actual Claim, arising out of, or pertaining to (i) the fact that such an Indemnified 
Party was a  
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director (including in a capacity as a member of any committee of the Board of Directors of the Company) or officer of the Company, any 
of its Subsidiaries or any of their respective predecessors, or a fiduciary with respect to any employee benefit plan maintained by any of the 
foregoing, prior to the Effective Time or (ii) this Agreement or any of the transactions contemplated hereby, whether in any case asserted 
or arising before or after the Effective Time. Neither Parent nor the Surviving Corporation shall settle, compromise or consent to the entry 
of any judgment in any threatened or actual Claim for which indemnification could be sought by an Indemnified Party hereunder, unless 
such settlement, compromise or consent includes an unconditional release of such Indemnified Party from all liability arising out of such 
Claim or such Indemnified Party otherwise consents in writing to such settlement, compromise or consent. Parent and the Surviving 
Corporation shall cooperate with an Indemnified Party in the defense of any matter for which such Indemnified Party could seek 
indemnification hereunder. Parent’s and the Surviving Corporation’s obligations under this Section 5.05(b) shall continue in full force and 
effect for a period of six years from the Effective Time; provided , however , that all rights to indemnification in respect of any Claim 
asserted or made within such period shall continue until the final disposition of such Claim.  

(c) Parent shall cause the Surviving Corporation to obtain, at or prior to the Effective Time, prepaid (or “tail”) directors’ and officers’ 
liability insurance policies, in a form reasonably acceptable to the Company, in respect of acts or omissions occurring at or prior to the 
Effective Time for six years from the Effective Time, covering each Indemnified Party on terms with respect to such coverage and amounts 
no less favorable than those of such policies in effect on the date of this Agreement; provided , that Parent shall not be required to pay an 
aggregate premium in excess of 200% of the annual premium paid as of the date hereof by the Company for such policies in effect on the 
date of this Agreement (the “ Premium Cap ”); provided , further , that if equivalent coverage cannot be obtained or can be obtained only 
by paying an aggregate premium in excess of the Premium Cap, the Surviving Corporation shall only be required to obtain as much tail 
coverage as can be obtained by paying an aggregate premium equal to the Premium Cap.  

(d) In the event that Parent or any of its successors or assigns (i) consolidates with or merges into any other person and is not the 
continuing or surviving corporation or entity of such consolidation or merger or (ii) transfers or conveys all or a substantial portion of its 
properties and other assets to any person, or is dissolved, then, and in each such case, Parent shall cause proper provision to be made so 
that the applicable successors and assigns or transferees expressly assume the obligations set forth in this Section 5.05.  

(e) The provisions of this Section 5.05 are intended to be for the benefit of, and will be enforceable by, each Indemnified Party, his or 
her heirs and his or her representatives, and are in addition to, and not in substitution for, any other rights to indemnification or 
contribution that any such person may have by contract or otherwise. This provision of this Section 5.05 shall survive the consummation of 
the Merger.  
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SECTION 5.06. Fees and Expenses. (a) Except as provided in Sections 5.06(b) through (e), all fees and expenses incurred in connection 
with this Agreement, the Merger and the other transactions contemplated by this Agreement, shall be paid by the party incurring such fees or 
expenses, whether or not the Merger is consummated.  

(b) In the event that (i) this Agreement is terminated by the Company pursuant to Section 7.01(g), (ii) this Agreement is terminated 
by Parent pursuant to Section 7.01(i) or 7.01(k), or (iii) (A) after the date of this Agreement, and prior to the Company Stockholders 
Meeting, a Company Takeover Proposal shall have been made to the Company or shall have been made directly to the stockholders of the 
Company or shall have otherwise become publicly known, (B) thereafter, this Agreement is terminated by either Parent or the Company 
pursuant to Section 7.01(b)(i) (but only if the Company Stockholder Approval has not been obtained) or by Parent pursuant to Section 7.01
(c) or 7.01(e) (to the extent such breach does not relate solely to a breach of any representation or warranty in this Agreement) and 
(C) within 12 months after such termination, the Company or any of its Subsidiaries enters into a definitive agreement to consummate a 
Company Takeover Proposal, a Company Takeover Proposal is consummated or the Company’s Board of Directors recommends a 
Company Takeover Proposal, then the Company shall pay to the Buyer Entities an aggregate amount equal to $251 million (the “ 
Company Termination Fee ”) by wire transfer of same-day funds in the case of a payment required by (1) clause (i) above, concurrently 
with the termination of this Agreement, (2) clause (ii) above, on the business day following the date of termination of this Agreement and 
(3) clause (iii) above, on the date of the first to occur of the events referred to in clause (iii)(C). For purposes of this Section 5.06(b), the 
term “ Company Takeover Proposal ” shall have the meaning assigned to such term in Section 4.02(h), except that all references to 20% 
therein shall be deemed to be references to 50%. The parties understand and agree that in no event shall the Company be required to pay 
the Company Termination Fee on more than one occasion.  

(c) In the event that (i) this Agreement is terminated by Parent pursuant to Section 7.01(h), (ii) this Agreement is terminated by the 
Company pursuant to Section 7.01(j) or Section 7.01(l) or (iii) (A) after the date of this Agreement and prior to the Parent Stockholders 
Meeting, a Parent Takeover Proposal shall have been made to Parent or shall have been made directly to the stockholders of Parent or shall 
have otherwise become publicly known, (B) thereafter, this Agreement is terminated by either Parent or by the Company pursuant to 
Section 7.01(b)(i) (but only if the Parent Stockholder Approval has not been obtained) or by the Company pursuant to Section 7.01(d) or 
7.01(f) (to the extent such breach does not relate solely to a breach of any representation or warranty in this Agreement) and (C) within 
12 months after such termination, the Buyer Entities or any of their respective Subsidiaries enter into a definitive agreement to 
consummate a Parent Takeover Proposal, Parent Takeover Proposal is consummated or Parent’s Board of Directors recommends a Parent 
Takeover Proposal, then the Buyer Entities shall jointly and severally pay to the Company an aggregate amount equal to $252 million (the 
“ Parent Termination Fee ”)  
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by wire transfer of same-day funds in the case of a payment required by (1) clause (i) above, concurrently with the termination of this 
Agreement, (2) clause (ii) above, on the business day following the date of termination of this Agreement and (3) clause (iii) above, on the 
date of the first to occur of the events referred to in clause (iii)(C). For purposes of this Section 5.06(c), the term “ Parent Takeover 
Proposal ” shall have the meaning assigned to such term in Section 4.03(h), except that all references to 20% therein shall be deemed to be 
references to 50%. The parties understand and agree that (x) in no event shall the Buyer Entities be required to pay the Parent Termination 
Fee on more than one occasion, (y) in the event the Parent Vote Down Termination Fee has already been paid under Section 5.06(e), the 
Buyer Entities shall be entitled to credit the amount of the Parent Vote Down Termination Fee paid against the amount of the Parent 
Termination Fee it is required to pay under this Section 5.06(c), and (z) in no event shall the Buyer Entities be required to pay the Parent 
Termination Fee if the Funding Failure Termination Fee has already been paid.  

(d) In the event that this Agreement has been terminated by the Company pursuant to Section 7.01(m), on the business day following 
such termination the Buyer Entities shall jointly and severally pay to the Company an aggregate amount equal to $360 million (the “ 
Funding Failure Termination Fee ”) by wire transfer of same-day funds. The parties understand and agree that (x) in no event shall the 
Buyer Entities be required to pay the Funding Failure Termination Fee on more than one occasion, and (y) in no event shall the Buyer 
Entities be required to pay the Funding Failure Termination Fee if the Parent Termination Fee or the Parent Vote Down Termination Fee 
has already been paid.  

(e) In the event that this Agreement is terminated by Parent or the Company pursuant to Section 7.01(d), then the Buyer Entities shall 
jointly and severally pay to the Company an aggregate amount equal to $72 million (the “ Parent Vote Down Termination Fee ”) by wire 
transfer of same-day funds on the business day following the date of termination of this Agreement. The parties understand and agree that 
(x) in no event shall the Buyer Entities be required to pay the Parent Vote Down Termination Fee on more than one occasion and (y) in no 
event shall the Buyer Entities be required to pay the Parent Vote Down Termination Fee if the Parent Termination Fee or the Funding 
Failure Termination Fee has already been paid.  

(f) The parties hereto acknowledge and agree that the agreements contained in this Section 5.06 are an integral part of the 
transactions contemplated by this Agreement, and that, without these agreements, the other parties hereto would not have entered into this 
Agreement. If the Company fails to pay the Company Termination Fee pursuant to Section 5.06(b), or if Parent fails to pay the Parent 
Termination Fee pursuant to Section 5.06(c), the Funding Failure Termination Fee pursuant to Section 5.06(d) or the Parent Vote Down 
Termination Fee pursuant to Section 5.06(e), in each case pursuant to this Section 5.06 when due, and, in order to obtain such payment, 
any other party hereto commences a suit that results in a judgment against such party for the Company Termination Fee, the Parent 
Termination Fee, the Funding Failure Termination Fee or the Parent Vote Down Termination Fee,  
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as the case may be, such party shall pay to such other party its costs and expenses (including attorneys’ fees and expenses) in connection 
with such suit, together with interest on the amount of the Company Termination Fee, the Parent Termination Fee, the Funding Failure 
Termination Fee or the Parent Vote Down Termination Fee, as the case may be, from the date such payment was required to be made until 
the date of payment at the prime rate of JPMorgan Chase Bank, N.A. in effect on the date such payment was required to be made.  

(g) Notwithstanding anything to the contrary in this Agreement, if the Buyer Entities fail to complete the Closing by the date the 
Closing is required to have occurred pursuant to Section 1.02(a) (whether willfully, intentionally, unintentionally or otherwise) or fail to 
perform hereunder (whether willfully, intentionally, unintentionally or otherwise) solely as a result of a breach by the Lenders of their 
obligation to make available to Parent and MergerCo the full amount of the Financing Commitment (or if definitive agreements have been 
entered into in connection with the Financing, pursuant to such definitive agreements), then the Company’s and its Affiliates’ (other than 
Parent and its Subsidiaries) sole and exclusive remedy (whether at law, in equity, in contract, in tort or otherwise) against the Buyer 
Entities, their Affiliates, the Lenders and their respective assignees for any breach, loss or damage shall be to terminate this Agreement and 
receive payment of the Funding Failure Termination Fee, in each case, only to the extent provided by Section 5.06(d), and none of the 
Buyer Parties, their Affiliates, the Lenders or their respective assignees will have any liability or obligation to the Company or any of its 
Affiliates (other than Parent and its Subsidiaries) relating to or arising out of this Agreement or in respect of any other document or theory 
of law or equity or in respect of any oral representations made or alleged to be made in connection herewith or therewith, whether at law or 
equity, in contract, in tort or otherwise. The Lenders and their affiliates are express third party beneficiaries of this Section 5.06(g).  

SECTION 5.07. Public Announcements. The Buyer Entities and the Company shall consult with each other before issuing, and give each 
other the opportunity to review and comment upon, any press release or other public statements with respect to the transactions contemplated by 
this Agreement, including the Merger and the Financing, and shall not issue any such press release or make any such public statement prior to 
such consultation, except as may be required by applicable Law, court process or the rules and regulations of any national securities exchange or 
national securities quotation system. The parties agree that the initial press release to be issued with respect to the transactions contemplated by 
this Agreement shall be in the form heretofore agreed to by the parties.  

SECTION 5.08. Stockholder Litigation. The Company shall give the Buyer Entities the opportunity to participate in the defense or 
settlement of any stockholder litigation against the Company and/or its directors relating to the transactions contemplated by this Agreement, and 
no such settlement shall be agreed to without the prior written consent of the Buyer Entities (such consent not to be unreasonably withheld, 
conditioned or delayed). The Buyer Entities shall give the Company the opportunity to  
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participate in the defense or settlement of any stockholder litigation against Parent and/or its directors relating to the transactions contemplated 
by this Agreement, and no such settlement shall be agreed to without the prior written consent of the Company (such consent not to be 
unreasonably withheld, conditioned or delayed).  

SECTION 5.09. Financing. (a) Each of the Buyer Entities shall use, and shall cause its Affiliates to use, reasonable best efforts to take, or 
cause to be taken, all actions and to do, or cause to be done, all things necessary, proper or advisable to arrange the Financing on the terms and 
conditions described in the Financing Commitment, including using reasonable best efforts (i) to negotiate and enter into the definitive 
agreements with respect thereto on the terms and conditions contained in the Financing Commitment (or on other terms acceptable to Parent, 
provided such terms do not contain any conditions to funding on the Closing Date that are not set forth in the Financing Commitment and would 
not otherwise reasonably be expected to impair or delay the consummation of the Financing), (ii) to satisfy (or cause its Affiliates to satisfy) on a 
timely basis all conditions to obtaining the Financing set forth in the Financing Commitment and (iii) to consummate the Financing 
contemplated by the Financing Commitment at or prior to the Closing, including using its reasonable best efforts to cause the Lenders and the 
other persons providing such Financing to fund the Financing required to consummate the Merger at the Closing (including by taking 
enforcement action to cause such Lenders and other persons providing such Financing to fund such Financing). In the event that any portion of 
the Financing becomes unavailable on the terms and conditions set forth in the Financing Commitment, Parent shall promptly notify the 
Company, and Parent shall use its reasonable best efforts to obtain, as promptly as practicable following the occurrence of such event, any such 
portion from alternative sources (“ Alternative Financing ”) on terms that will still enable the Buyer Entities to consummate the transactions 
contemplated by this Agreement and that are approved by the Company (such approval not to be unreasonably withheld, conditioned or 
delayed). Parent shall deliver to the Company true and complete copies of all agreements (other than any fee letters and engagement letters) 
pursuant to which any such alternative source shall have committed to provide Parent or the Surviving Corporation with any portion of the 
Financing. Each of the Buyer Entities shall refrain (and shall cause its Affiliates to refrain) from taking, directly or indirectly, any action that 
would reasonably be expected to result in a failure of any of the conditions contained in the Financing Commitment or in any definitive 
agreement related to the Financing. None of the Buyer Entities shall agree, without the Company’s prior written consent, to or permit any 
amendment, supplement or other modification of, or waive any of its rights under, the Financing Commitment if such amendment, supplement, 
modification or waiver (x) reduces the aggregate amount of the Financing or (y) imposes new or additional conditions or otherwise expands, 
amends or modifies any of the conditions to the receipt of the Financing in a manner that would reasonably be expected to (I) delay or prevent 
the Closing Date, (II) make the funding of the Financing (or satisfaction of the conditions to obtaining the Financing) less likely to occur or (III) 
adversely impact the ability of each of the Buyer Entities to enforce its rights against other parties to the Financing Commitment or the definitive 
agreements relating to the Financing. Parent shall keep the Company informed on a current basis of the status of its efforts to obtain the 
Financing,  
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provide the Company copies of all documents related to the Financing and give the Company prompt notice of any material breach by any party 
to the Financing Commitment of which Parent becomes aware or any termination of the Financing Commitment. The parties shall use their 
respective reasonable best efforts to market the Financing concurrently with the solicitation of proxies in connection with the Company 
Stockholders Meeting and the Parent Stockholders Meeting, subject to the concurrence of the underwriters and lead arrangers that doing so will 
not adversely affect the marketing of the Financing or any debt tenders or consent solicitations, with the objective of completing the Merger as 
promptly as practicable after the date of the Company Stockholders Meeting and the Parent Stockholders Meeting.  

(b) The Company shall provide, shall cause its Subsidiaries to provide and shall use its reasonable best efforts to cause its and their 
representatives to provide such reasonable cooperation in connection with the arrangement of the Financing as may be reasonably 
requested by Parent, including (i) participation in meetings, drafting sessions, presentations, road shows and due diligence and sessions 
with the financing sources, investors and rating agencies, (ii) furnishing Parent and the financing sources as promptly as practicable with 
financial and other pertinent information regarding the Company and its Subsidiaries as may be reasonably requested by Parent to 
consummate the Financing, including all financial statements and financial and other data of the type required by Regulation S-X and 
Regulation S-K under the Securities Act for registered offerings of debt securities, and of the type and form customarily included in 
offering documents used in private placements under Rule 144A of the Securities Act (including pro forma financial information) and 
other documents required to satisfy any customary negative assurance opinion, to consummate the Financing at the time or times the 
Financing is to be consummated, including all of the information and data related to the Company and its Subsidiaries necessary to satisfy 
the conditions set forth in paragraphs 2, 3, 5a and 5b of Exhibit D of the Financing Commitment and appropriate comparable information if 
a portion of the Financing is consummated prior to the Closing Date (information and data required to be delivered pursuant to this clause 
(ii) being referred to as the “ Required Financial Information ”), (iii) assisting Parent and its financing sources in the preparation of 
documents and materials (A) any offering documents, private placement memoranda, bank information memoranda, prospectuses and 
other informational and marketing materials and documents for any portion of the Financing, (B) documents relating to the redemption of 
or tender offer for the Company’s 6.875% Senior Notes due 2013 (the “ 6.875% Senior Notes ”), (C) documents relating to the tender offer 
for the Company’s 3.25% Convertible Senior Notes due 2015 (the “ 3.25% Convertible Notes ”), (D) documents relating to the redemption 
of or tender offer for the Company’s 2.25% Convertible Senior Notes due 2024 (the “ 2.25% Convertible Notes ” and, together with the 
3.25% Convertible Notes, the “ Convertible Notes ”), and (E) materials for rating agency presentations, (iv) reasonably cooperating with 
the marketing efforts of Parent and the financing sources for any portion of the Financing, (v) executing and delivering any necessary 
pledge and security documents and otherwise reasonably facilitating the granting of a security interest (and perfection thereof) in collateral, 
guarantees, mortgages, other definitive financing documents or other certificates or  

   
A-90  



Table of Contents  

documents as may reasonably be requested by the Parent; provided that no such pledge or security document shall be effective prior to the 
Effective Time, (vi) obtaining customary authorization letters with respect to the bank information memoranda and consents of accountants 
for use of their reports in any materials relating to the Financing, (vii) using reasonable best efforts to obtain accountants’ comfort letters, 
legal opinions, surveys and title insurance as reasonably requested by Parent and (viii) taking all corporate actions, subject to the 
occurrence of the Closing, necessary to permit the consummation of the Financing; provided that (I) none of the Company or any of its 
Subsidiaries shall be required to pay any commitment or other fee, provide any security or incur any other liability in connection with the 
Financing or any Alternative Financing prior to the Effective Time, (II) such requested cooperation does not unreasonably interfere with 
the ongoing operations of the Company and its Subsidiaries, (III) all non-public or otherwise confidential information regarding the 
Company obtained by the Buyer Entities or their representatives pursuant to this Section 5.09(b) shall be kept confidential in accordance 
with the Confidentiality Agreement, except that such information may be disclosed to potential syndicate members during syndication, 
other potential Lenders or potential participants, subject to customary confidentiality undertakings by such potential syndicate members, 
other potential Lenders or potential participants, and except as may be permitted by applicable securities and other laws (to the extent such 
party is advised by counsel that such disclosure is so required), and (IV) the Company shall be permitted a reasonable period to comment 
on any documents or other information circulated to potential financing sources that contain or are based upon any such non-public or 
other confidential information. Parent (x) shall, promptly upon request by the Company, reimburse the Company for all reasonable out-of-
pocket costs (including reasonable attorney’s fees) incurred by the Company or any of its Subsidiaries in connection with such 
cooperation, (y) acknowledges and agrees that the Company, its Subsidiaries and their respective representatives shall not have any 
responsibility for, or incur any liability to any person prior to the Effective Time under, the Financing or any Alternative Financing and 
(z) shall indemnify and hold harmless the Company, its Subsidiaries and their respective representatives from and against any and all 
losses, damages, claims, costs or expenses suffered or incurred by them in connection with the arrangement of the Financing and any 
information utilized in connection therewith.  

(c) For the avoidance of doubt, the Buyer Entities acknowledge that, subject to the conditions set forth herein and compliance by the 
Company with its obligations under Section 5.09(b), the Buyer Entities’ obligations to consummate the transactions contemplated by this 
Agreement on the terms set forth herein are not conditioned upon the availability or consummation of the Financing or receipt of the 
proceeds therefrom and reaffirm their obligation to consummate the transactions contemplated by this Agreement irrespective and 
independently of the availability of the Financing or any Alternative Financing, subject to Section 5.06(g), Section 8.10(b) and the 
applicable conditions set forth in Sections 6.01 and 6.02.  

SECTION 5.10. Stock Exchange Listing. Parent shall take all actions necessary to cause the shares of Parent Common Stock to be issued 
in the Merger to be  
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approved for listing on the New York Stock Exchange, subject to official notice of issuance, prior to the Closing Date.  

SECTION 5.11. [Reserved].  

SECTION 5.12. Certain Tax Matters. (a) The Company and the Buyer Entities shall each use its reasonable best efforts to cause the 
Merger to qualify for the Intended Tax Treatment, including by (i) not taking any action that such party knows is reasonably likely to prevent 
such qualification and (ii) executing such amendments to this Agreement as may be reasonably required in order to obtain such qualification (it 
being understood that, except to the extent contemplated by Section 2.01(d), no party will be required to agree to any such amendment). The 
Company and the Buyer Entities will each report the Merger and the other transactions contemplated by this Agreement in a manner consistent 
with such qualification.  

(b) The Company and the Buyer Entities shall each use its reasonable best efforts to obtain the tax opinions described in 
Sections 6.02(c) and 6.03(c), including by causing its officers to execute and deliver to the law firms delivering such tax opinion 
certificates substantially in the form attached hereto as Exhibit B at such time or times as may reasonably be requested by such law firms, 
including the date on which the Form S-4 is filed and the Closing Date. The Company and the Buyer Entities shall each use its reasonable 
best efforts not to take or cause to be taken any action that would cause to be untrue (or fail to take or cause not to be taken any action 
which inaction would cause to be untrue) any of the representations included in the certificates described in this Section 5.12(b).  

SECTION 5.13. Actions with Respect to Certain Indebtedness. (a) The Company and Parent shall enter into a supplemental indenture in 
respect of the 3.25% Convertible Notes issued pursuant to the Indenture dated as of August 12, 2008, between the Company, the guarantors 
party thereto and Wilmington Trust Company, as trustee, as amended or supplemented to the date of this Agreement (the “ 3.25% Convertible 
Notes Indenture ”) containing the provisions required by the 3.25% Convertible Notes Indenture, including a provision that, at the Effective 
Time, (i) each outstanding 3.25% Convertible Note shall no longer be convertible into shares of Company Common Stock and shall be 
convertible solely into the Merger Consideration and other payments under Article II that the holder of such 3.25% Convertible Note would have 
received pursuant to the Merger if such holder had converted such 3.25% Convertible Note immediately before the Effective Time into 
Company Common Stock, pursuant to a Collective Election (as defined in the 3.25% Convertible Notes Indenture in effect on the date hereof) 
and (ii) Parent assumes all the obligations of the Company under the 3.25% Convertible Notes, any coupons appertaining thereto and the 3.25% 
Convertible Notes Indenture.  

(b) The Company and Parent shall enter into a supplemental indenture in respect of the 2.25% Convertible Notes (together with the 
3.25% Convertible Notes, the “ Company Convertible Notes ”) issued pursuant to the Indenture dated as of May 29, 2003, between the 
Company, A.T. Massey Coal Company, Inc. and Wilmington Trust Company, as trustee, as amended or supplemented to the date of this 
Agreement  
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(the “ 2.25% Convertible Notes Indenture ” and, together with the 3.25% Convertible Notes Indenture, the “ Company Convertible Notes 
Indentures ”) containing the provisions required by the 2.25% Convertible Notes Indenture, including a provision that, at the Effective 
Time, (i) each outstanding 2.25% Convertible Note shall no longer be convertible into shares of Company Common Stock and shall be 
convertible solely into the Merger Consideration and other payments under Article II that the holder of such 2.25% Convertible Note 
would have received pursuant to the Merger if such holder had converted such 2.25% Convertible Note immediately before the Effective 
Time into Company Common Stock and (ii) Parent assumes all the obligations of the Company under the 2.25% Convertible Notes, any 
coupons appertaining thereto and the 2.25% Convertible Notes Indenture.  

SECTION 5.14. Section 16 Matters. Prior to the Effective Time, each of Parent and the Company shall cause any dispositions of Company 
Common Stock (including derivative securities with respect to Company Common Stock) or acquisitions of Parent Common Stock (including 
derivative securities with respect to Parent Common Stock) resulting from the transactions contemplated by this Agreement by each individual 
who is subject to the reporting requirements of Section 16(a) of the Exchange Act with respect to the Company to be exempt under Rule 16b-3 
promulgated under the Exchange Act.  

ARTICLE VI  

Conditions Precedent  

SECTION 6.01. Conditions to Each Party’s Obligation to Effect the Merger. The respective obligation of each party to effect the Merger is 
subject to the satisfaction or (to the extent permitted by Law) waiver on or prior to the Closing Date of the following conditions:  

(a) Stockholder Approvals. The Company Stockholder Approval and the Parent Stockholder Approval shall have been obtained.  

(b) No Injunctions or Restraints. No temporary restraining order, preliminary or permanent injunction or other judgment, order or 
restraint issued by any Federal or state court of competent jurisdiction or Governmental Entity (collectively, “ Restraints ”) shall be in 
effect enjoining or otherwise prohibiting the consummation of the Merger.  

(c) Listing. The shares of Parent Common Stock issuable as Stock Merger Consideration pursuant to this Agreement shall have been 
approved for listing on the New York Stock Exchange, subject to official notice of issuance.  

(d) Form S-4. The Form S-4 shall have become effective under the Securities Act and shall not be the subject of any stop order or 
proceedings seeking any  
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stop order, and Parent shall have received all state securities or “blue sky” authorizations necessary for the Stock Issuance.  

SECTION 6.02. Conditions to Obligations of the Buyer Entities. The obligations of the Buyer Entities to effect the Merger are further 
subject to the satisfaction or (to the extent permitted by Law) waiver by Parent (on behalf of itself and MergerCo) on or prior to the Closing Date 
of the following conditions:  

(a) Representations and Warranties. The representations and warranties of the Company set forth in this Agreement (except for the 
representations and warranties set forth in the first sentence of Section 3.01(a) (Organization) (solely with respect to the Company), 
Section 3.01(c) (Capital Structure), Section 3.01(d) (Authority), the first sentence of Section 3.01(h) (Absence of Certain Changes), 
Section 3.01(u) (Voting Requirements), Section 3.01(v) (State Takeover Statutes), Section 3.01(w) (Brokers and Other Advisors) and 
Section 3.01(x) (Opinions of Financial Advisors) shall be true and correct (disregarding all qualifications or limitations as to “materiality”, 
“Company Material Adverse Effect” and words of similar import set forth therein) as of the date of this Agreement and as of the Closing 
Date as though made on the Closing Date (except to the extent such representations and warranties expressly relate to an earlier date, in 
which case as of such earlier date), except where the failure of such representations and warranties to be so true and correct is not 
reasonably likely, individually or in the aggregate, to have a Company Material Adverse Effect; (ii) the representations and warranties 
contained in the first sentence of Section 3.01(a) (Organization) (solely with respect to the Company), Section 3.01(d) (Authority), 
Section 3.01(u) (Voting Requirements), Section 3.01(v) (State Takeover Statutes), Section 3.01(w) (Brokers and Other Advisors) and 
Section 3.01(x) (Opinions of Financial Advisors) shall be true and correct in all material respects as of the date of this Agreement and as of 
the Closing Date as though made on the Closing Date (except to the extent such representations and warranties expressly related to an 
earlier date, in which case as of such earlier date); (iii) the representations and warranties contained in Section 3.01(c) (Capital Structure), 
shall be true and correct in all but de minimis respects as of the date of this Agreement and as of the Closing Date as though made on the 
Closing Date (except to the extent such representations and warranties expressly related to an earlier date, in which case as of such earlier 
date); and (iv) the representations and warranties contained in the first sentence of Section 3.01(h) (Absence of Certain Changes), shall be 
true and correct in all respects as of the date of this Agreement and as of the Closing Date as though made on the Closing Date (except to 
the extent such representations and warranties expressly related to an earlier date, in which case as of such earlier date).  

(b) Performance of Obligations of the Company. The Company shall have, in all material respects, performed or complied with all 
obligations required to be performed or complied with by it under this Agreement by the time of the Closing.  

(c) Tax Opinion. Parent shall have received the opinion of Cleary Gottlieb Steen & Hamilton LLP, counsel to Parent, as of the date 
on which the Form S-4 is filed and as of the Closing Date to the effect that the Merger will qualify for the  
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Intended Tax Treatment. In rendering such opinion, counsel to Parent shall have received and may rely upon the certificates and 
representations referred to in Section 5.12(b).  

(d) Absence of Company Material Adverse Effect. Since the date of this Agreement, there shall not have occurred any change, effect, 
event or occurrence that, individually or in the aggregate, has had or is reasonably likely to have a Company Material Adverse Effect.  

(e) HSR Act and Other Antitrust Laws. The waiting period (and any extension thereof) applicable to the Merger under the HSR Act, 
or under any other applicable Antitrust Law, shall have been terminated or shall have expired without the imposition of a MAE 
Burdensome Condition.  

(f) Officers Certificate. Parent shall have received a certificate signed on behalf of the Company by its Chief Executive Officer or 
Chief Financial Officer certifying as to the matters set forth in Section 6.02(a), Section 6.02(b) and Section 6.02(d).  

SECTION 6.03. Conditions to Obligation of the Company. The obligation of the Company to effect the Merger is further subject to the 
satisfaction or (to the extent permitted by Law) waiver by the Company on or prior to the Closing Date of the following conditions:  

(a) Representations and Warranties. The representations and warranties of the Buyer Entities set forth in this Agreement (except for 
the representations and warranties set forth in the first sentence of Section 3.02(a) (Organization) (solely with respect to the Buyer 
Entities), Section 3.02(c) (Capital Structure), Section 3.02(d) (Authority), the first sentence of Section 3.02(h) (Absence of Certain 
Changes), Section 3.02(u) (Voting Requirements), Section 3.02(v) (State Takeover Statutes), Section 3.02(w) (Brokers and Other 
Advisors) and Section 3.02(x) (Available Funds) shall be true and correct (disregarding all qualifications or limitations as to “materiality”, 
“Parent Material Adverse Effect” and words of similar import set forth therein) as of the date of this Agreement and as of the Closing Date 
as though made on the Closing Date (except to the extent such representations and warranties expressly relate to an earlier date, in which 
case as of such earlier date), except where the failure of such representations and warranties to be so true and correct is not reasonably 
likely, individually or in the aggregate, to have a Parent Material Adverse Effect; (ii) the representations and warranties contained in the 
first sentence of Section 3.02(a) (Organization) (solely with respect to the Buyer Entities), Section 3.02(d) (Authority), Section 3.02(u) 
(Voting Requirements), Section 3.02(v) (State Takeover Statutes), Section 3.02(w) (Brokers and Other Advisors) and Section 3.02(x) 
(Available Funds) shall be true and correct in all material respects, as of the date of this Agreement and as of the Closing Date as though 
made on the Closing Date (except to the extent such representations and warranties expressly related to an earlier date, in which case as of 
such earlier date); (iii) the representations and warranties contained in Section 3.02(c) (Capital Structure), shall be true and  
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correct in all but de minimis respects as of the date of this Agreement and as of the Closing Date as though made on the Closing Date 
(except to the extent such representations and warranties expressly related to an earlier date, in which case as of such earlier date); and 
(iv) the representations and warranties contained in the first sentence of Section 3.02(h) (Absence of Certain Changes), shall be true and 
correct in all respects as of the date of this Agreement and as of the Closing Date as though made on the Closing Date (except to the extent 
such representations and warranties expressly related to an earlier date, in which case as of such earlier date).  

(b) Performance of Obligations of the Buyer Entities. The Buyer Entities shall have, in all material respects, performed or complied 
with all obligations required to be performed or complied with by them or any of them under this Agreement by the time of the Closing.  

(c) Tax Opinion. The Company shall have received the opinion of Cravath Swaine & Moore LLP, counsel to the Company, as of the 
date on which the Form S-4 is filed and as of the Closing Date to the effect that the Merger will qualify for the Intended Tax Treatment. In 
rendering such opinion, counsel to the Company shall have received and may rely upon the certificates and representations referred to in 
Section 5.12(b).  

(d) Absence of Parent Material Adverse Effect. Since the date of this Agreement, there shall not have occurred any change, effect, 
event or occurrence that, individually or in the aggregate, has had or is reasonably likely to have a Parent Material Adverse Effect.  

(e) HSR Act and Other Antitrust Laws. The waiting period (and any extension thereof) applicable to the Merger under the HSR Act, 
or under any other applicable Antitrust Law, shall have been terminated or shall have expired without the imposition of a MAE 
Burdensome Condition.  

(f) Officers Certificate. The Company shall have received a certificate signed on behalf of Parent by its Chief Executive Officer or 
Chief Financial Officer certifying as to the matters set forth in Section 6.03(a), Section 6.03(b) and Section 6.03(d).  

SECTION 6.04. Frustration of Closing Conditions. None of the Company or the Buyer Entities may rely on the failure of any condition set 
forth in Section 6.01, 6.02 or 6.03, as the case may be, to be satisfied if such failure was caused by such party’s (or, in the case of either Buyer 
Entity, any other Buyer Entity) failure to perform any of its obligations under this Agreement, to act in good faith or to use its reasonable best 
efforts to consummate the Merger and the other transactions contemplated by this Agreement, including, solely with respect to the Buyer 
Entities, the Financing, as required by and subject to Sections 5.03 and 5.09.  
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ARTICLE VII  

Termination, Amendment and Waiver  

SECTION 7.01. Termination. This Agreement may be terminated and the Merger may be abandoned at any time prior to the Effective 
Time, whether before or after receipt of the Company Stockholder Approval or the Parent Stockholder Approval (with any termination by Parent 
constituting an effective termination by MergerCo):  

(a) by mutual written consent of Parent and the Company;  

(b) by either Parent or the Company:  

(i) if the Merger shall not have been consummated on or before the Outside Date; provided , however , that the right to terminate this 
Agreement under this Section 7.01(b)(i) shall not be available to any party if the failure of such party (or in the case of the Buyer Entities, 
either Buyer Entity) to perform any of its obligations under this Agreement has been a principal cause of or resulted in the failure of the 
Merger to be consummated on or before such date; or  

(ii) if any Restraint having any of the effects set forth in Section 6.01(b) shall have become final and nonappealable; provided that the 
party seeking to terminate this Agreement pursuant to this Section 7.01(b)(ii) shall have used reasonable best efforts to contest, resist or 
remove such Restraint in accordance with Section 5.03;  

(c) by Parent or the Company, if the Company Stockholder Approval shall not have been obtained at the Company 
Stockholders Meeting duly convened therefor or at any adjournment or postponement thereof;  

(d) by Parent or the Company, if the Parent Stockholder Approval shall not have been obtained at the Parent Stockholders 
Meeting duly convened therefor or at any adjournment or postponement thereof;  

(e) by Parent, if the Company breaches or fails to perform any of its covenants or agreements contained in this Agreement, or if 
any of the representations or warranties of the Company contained herein fails to be true and correct, which breach or failure 
(i) would give rise to the failure of a condition set forth in Section 6.02(a) or 6.02(b) and (ii) is not reasonably capable of being cured 
by the Outside Date or which the Company is not using its reasonable best efforts to cure ( provided that no Buyer Entity is then in 
breach of any covenant or agreement contained in this Agreement and no representation or warranty of either Buyer Entity contained 
herein that then fails to be true and correct such that the conditions set forth in Section 6.03(a) or 6.03(b) could not then be satisfied);  
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(f) by the Company, if either Buyer Entity breaches or fails to perform any of its covenants or agreements contained in this 
Agreement, or if any of the representations or warranties of either Buyer Entity contained herein fails to be true and correct, which 
breach or failure (i) would give rise to the failure of a condition set forth in Section 6.03(a) or 6.03(b) and (ii) is not reasonably 
capable of being cured by the Outside Date or which the Buyer Entities are not using their respective reasonable best efforts to cure 
( provided that the Company is not then in breach of any covenant or agreement contained in this Agreement and no representation or 
warranty of the Company contained herein that then fails to be true and correct such that the conditions set forth in Section 6.02(a) or 
6.02(b) could not then be satisfied);  

(g) by the Company, in accordance with Section 4.02(d);  

(h) by Parent, in accordance with Section 4.03(d);  

(i) by Parent (i) in the event that the Company shall have failed to include the Company Board Recommendation in the Joint 
Proxy Statement distributed to its stockholders, (ii) during the ten business days following a Company Adverse Recommendation 
Change, or (iii) in the event that a tender offer or exchange offer that would, if consummated, constitute a Company Takeover 
Proposal shall have been commenced by a person unaffiliated with the Buyer Entities and the Company shall not have published, 
sent or given to its stockholders, pursuant to Rule 14e-2 under the Exchange Act, within 10 business days after such tender offer or 
exchange offer is first published, sent or given, or subsequently amended in any material respect, a statement recommending that 
stockholders reject such tender offer or exchange offer and affirming the Company Board Recommendation, provided that Parent 
shall no longer be entitled to terminate this Agreement pursuant to this Section 7.01(i) if the Company Stockholder Approval is 
obtained at the Company Stockholders Meeting;  

(j) by the Company (i) in the event that Parent shall have failed to include the Parent Board Recommendation in the Joint Proxy 
Statement distributed to its stockholders, (ii) during the ten business days following a Parent Adverse Recommendation Change, or 
(iii) in the event that a tender offer or exchange offer that would, if consummated, constitute a Parent Takeover Proposal shall have 
been commenced and Parent shall not have published, sent or given to its stockholders, pursuant to Rule 14e-2 under the Exchange 
Act, within 10 business days after such tender offer or exchange offer is first published, sent or given, or subsequently amended in 
any material respect, a statement recommending that stockholders reject such tender offer or exchange offer and affirming the Parent 
Board Recommendation, provided that the Company shall no longer be entitled to terminate this Agreement pursuant to this 
Section 7.01(j) if the Parent Stockholder Approval is obtained at the Parent Stockholders Meeting;  
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(k) by Parent, in the event that the Company shall have committed a willful and material breach of its obligations or agreements 
contained in Section 4.02; or  

(l) by the Company, in the event that either Buyer Entity shall have committed a willful and material breach of its obligations 
or agreements contained in Section 4.03; or  

(m) by the Company, in the event that the Marketing Period has ended and all of the conditions set forth in Section 6.01 and 
6.02 have been satisfied (other than those conditions that by their nature are to be satisfied at the Closing), and Parent and MergerCo 
have failed to complete the Closing by the date the Closing is required to have occurred pursuant to Section 1.02(a) as a result of a 
breach by the Lenders of their obligations to make available to Parent and MergerCo the full amount of the Financing Commitment 
(or if definitive agreements have been entered into in connection with the Financing, pursuant to such definitive agreements).  

SECTION 7.02. Effect of Termination. In the event of termination of this Agreement by either the Company or Parent as provided in 
Section 7.01, this Agreement shall forthwith become void and have no effect, without any liability or obligation on the part of the Company, 
either Buyer Entity or the Lenders (or any of their respective Affiliates, officers, directors, employees or controlling persons), other than the 
provisions of Section 3.01(w) (Brokers and Other Advisors), Section 3.02(w) (Brokers and Other Advisors), the last sentence of Section 5.02 
(Access to Information; Confidentiality), Section 5.06 (Fees and Expenses), clause (III) and the last sentence of Section 5.09(b) (Financing), this 
Section 7.02 and Article VIII, which provisions shall survive such termination; provided , however , that, subject to such provisions, any such 
termination shall not relieve the Company or either Buyer Entity from liability for any willful and material breach hereof prior to such 
termination or relieve any Lenders from any liability to the Buyer Entities under the Financing Commitments. For purposes of this Agreement, 
“willful and material breach” shall mean a material breach or failure to perform an obligation or agreement that is a consequence of an act 
undertaken by the breaching party with the actual knowledge that the taking of such act would, or would reasonably be expected to, cause a 
material breach of this Agreement. The Lenders and their Affiliates shall be express third party beneficiaries of this Section 7.02.  

SECTION 7.03. Amendment. This Agreement may be amended by the Company and the Buyer Entities at any time before or after receipt 
of the Company Stockholder Approval or the Parent Stockholder Approval; provided , however , that after such approval has been obtained, 
there shall be made no amendment that by Law requires further approval by the stockholders of the Company or Parent without such approval 
having been obtained. This Agreement may not be amended except by an instrument in writing signed on behalf of each of the parties hereto.  

SECTION 7.04. Extension; Waiver. At any time prior to the Effective Time, the parties may (a) extend the time for the performance of any 
of the obligations or  
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other acts of the other parties, (b) to the extent permitted by Law, waive any inaccuracies in the representations and warranties contained herein 
or in any document delivered pursuant hereto or (c) subject to the proviso to the first sentence of Section 7.03 and to the extent permitted by 
Law, waive compliance with any of the agreements or conditions contained herein. Any agreement on the part of a party to any such extension 
or waiver shall be valid only if set forth in an instrument in writing signed on behalf of such party. The failure of any party to this Agreement to 
assert any of its rights under this Agreement or otherwise shall not constitute a waiver of such rights.  

SECTION 7.05. Procedure for Termination or Amendment. A termination of this Agreement pursuant to Section 7.01 or an amendment of 
this Agreement pursuant to Section 7.03 shall, in order to be effective, require, in the case of MergerCo and the Company, action by its Board of 
Directors or, with respect to any amendment of this Agreement pursuant to Section 7.03, the duly authorized committee of its Board of Directors 
to the extent permitted by Law. Termination of this Agreement prior to the Effective Time shall not require the approval of the stockholders of 
either Parent or the Company.  

ARTICLE VIII  

General Provisions  

SECTION 8.01. Nonsurvival of Representations and Warranties. None of the representations and warranties in this Agreement or in any 
instrument delivered pursuant to this Agreement shall survive the Effective Time. This Section 8.01 shall not limit any covenant or agreement of 
the parties which by its terms contemplates performance after the Effective Time.  

SECTION 8.02. Notices. Except for notices that are specifically required by the terms of this Agreement to be delivered orally, all notices, 
requests, claims, demands and other communications hereunder shall be in writing and shall be deemed given if delivered personally, faxed 
(with confirmation) or sent by overnight courier (providing proof of delivery) to the parties at the following addresses (or at such other address 
for a party as shall be specified by like notice):  

if to the Buyer Entities, to:  

Alpha Natural Resources, Inc.  
One Alpha Place  
P.O. Box 2345  
Abingdon, Virginia 24212  
Fax No.: (276) 623-4321  
Attention: General Counsel  
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with a copy to:  

Cleary Gottlieb Steen & Hamilton LLP  
1 Liberty Plaza  
New York, New York 10006  
Fax No.: (212) 225-3999  
Attention: Jeffrey S. Lewis, Esq.  
                 Matthew P. Salerno, Esq.  

if to the Company, to:  

Massey Energy Company  
4 North 4th Street  
Richmond, Virginia 23621  
Fax No.: (804) 788-1804  
Attention: Richard R. Grinnan, Esq.  

with a copy to:  

Cravath, Swaine & Moore LLP  
Worldwide Plaza  
825 Eighth Avenue  
New York, New York 10019  
Fax No.: (212) 474-3700  
Attention: Minh Van Ngo, Esq.  

SECTION 8.03. Definitions. For purposes of this Agreement:  

(a) an “ Affiliate ” of any person means another person that directly or indirectly, through one or more intermediaries, controls, is 
controlled by, or is under common control with, such first person;  

(b) “ business day ” means any day on which banks are not required or authorized to be closed in the City of New York;  

(c) “ Code ” means Internal Revenue Code of 1986, as amended;  

(d) “ Company Disclosure Letter ” means the letter dated as of the date of this Agreement delivered by the Company to the Buyer 
Entities;  

(e) “ Company Material Adverse Effect ” means any change, effect, event or occurrence that is materially adverse to the assets and 
liabilities (taken as a whole), business, financial condition or results of operations of the Company and its Subsidiaries, taken as a whole, 
other than any change, effect, event or occurrence (i) relating to economic or geopolitical conditions  
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in general, or to the credit, debt, financial or capital markets in the United States or elsewhere in the world, including changes in interest or 
exchange rates, (ii) relating to changes in Law or applicable accounting regulations or principles or authoritative interpretations thereof, 
(iii) relating to the coal mining industry generally, (iv) consisting of any change in the Company’s stock price, credit rating or trading 
volume, in and of itself, or any failure, in and of itself, by the Company to meet published revenue or earnings projections, (v) relating to 
the suspension of trading generally on the New York Stock Exchange, (vi) relating to any shareholder or derivative litigation arising from 
allegations of a breach of fiduciary duty or other violation of applicable Law relating to this Agreement or the transactions contemplated 
hereby, (vii) relating to the outcome of any litigation or other proceeding described in the Company Disclosure Letter or the Company 
Filed SEC Documents (but excluding any forward looking disclosures set forth in any risk factor section, any disclosure in any section 
relating to forward looking statements and any other disclosures included in such Company Filed SEC Document to the extent they are 
predictive or forward-looking in nature) to the extent the outcome of such litigation or proceeding can reasonably be expected based on the 
factual description of such litigation or other proceeding in the Company Disclosure Letter or the Company Filed SEC Documents (but 
excluding any forward looking disclosures set forth in any risk factor section, any disclosure in any section relating to forward looking 
statements and any other disclosures included in such Company Filed SEC Document to the extent they are predictive or forward-looking 
in nature), (viii) relating to any outbreak or escalation of hostilities or war or any act of terrorism or (ix) relating to the announcement of 
this Agreement and the transactions contemplated hereby and performance of and compliance with the terms of this Agreement; but only 
to the extent, in the case of clauses (i), (ii), (iii) or (viii), such change, effect, event, occurrence or state of fact does not materially, 
disproportionately impact the Company and its Subsidiaries, taken as a whole, relative to other companies in the coal mining industry;  

(f) “ Knowledge ” means, with respect to any matter in question, (i) with respect to the Company, the actual knowledge of any of the 
persons set forth in Section 8.03(f) of the Company Disclosure Letter after due inquiry of the other executives and managers having 
primary responsibility for such matters and (ii) with respect to the Buyer Entities, the actual knowledge of any of the persons set forth in 
Section 8.03(f) of the Parent Disclosure Letter after due inquiry of the other executives and managers having primary responsibility for 
such matters;  

(g) “ Lenders ” means the persons that have committed to provide or have otherwise entered into agreements in connection with the 
Financing Commitment or alternative debt financings in connection with the transactions contemplated hereby, together with their 
Affiliates, officers,  
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directors, employees, agents and representatives and their successors and assigns;  

(h) “ Outside Date ” means January 27, 2012; provided , that if on January 27, 2012, the condition set forth in Section 6.01(a) is not 
satisfied as a result of the requirements set forth in Section 5.01(e)(ii), but all other conditions set forth in Article VI are satisfied or would 
be satisfied if the Closing were to occur on such date, then Parent shall have the right, subject to the Company’s consent, not to be 
unreasonably withheld, to extend the Outside Date to April 30, 2012, so long as Parent provides written notice to the Company of its 
decision to exercise such right during the five business days preceding January 27, 2012 (it being understood that, in the event that the 
Outside Date is extended pursuant to this proviso, the parties will discuss in good faith appropriate adjustments to Section 4.01);  

(i) “ Parent Disclosure Letter ” means the letter dated as of the date of this Agreement delivered by the Buyer Entities to the 
Company;  

(j) “ Parent Material Adverse Effect ” means any change, effect, event or occurrence that is materially adverse to the assets and 
liabilities (taken as a whole), business, financial condition or results of operations of Parent and its Subsidiaries, taken as a whole, other 
than any change, effect, event or occurrence (i) relating to economic or geopolitical conditions in general, or to the credit, debt, financial or 
capital markets in the United States or elsewhere in the world, including changes in interest or exchange rates, (ii) relating to changes in 
Law or applicable accounting regulations or principles or authoritative interpretations thereof, (iii) relating to the coal mining industry 
generally, (iv) consisting of any change in Parent’s stock price, credit rating or trading volume, in and of itself, or any failure, in and of 
itself, by Parent to meet published revenue or earnings projections, (v) relating to the suspension of trading generally on the New York 
Stock Exchange, (vi) relating to any shareholder or derivative litigation arising from allegations of a breach of fiduciary duty or other 
violation of applicable Law relating to this Agreement or the transactions contemplated hereby, (vii) relating to the outcome of any 
litigation or other proceeding described in the Parent Disclosure Letter or the Parent Filed SEC Documents (but excluding any forward 
looking disclosures set forth in any risk factor section, any disclosure in any section relating to forward looking statements and any other 
disclosures included in such Parent Filed SEC Document to the extent they are predictive or forward-looking in nature) to the extent the 
outcome of such litigation or proceeding can reasonably be expected based on the factual description of such litigation or other proceeding 
in the Parent Disclosure Letter or the Parent Filed SEC Documents (but excluding any forward looking disclosures set forth in any risk 
factor section, any disclosure in any section relating to forward looking statements and any other disclosures included in such Parent Filed 
SEC Document to the extent they are  
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predictive or forward-looking in nature), (viii) relating to any outbreak or escalation of hostilities or war or any act of terrorism or 
(ix) relating to the announcement of this Agreement and the transactions contemplated hereby and performance of and compliance with the 
terms of this Agreement; but only to the extent, in the case of clauses (i), (ii), (iii) or (viii), such change, effect, event, occurrence or state 
of fact does not materially, disproportionately impact Parent and its Subsidiaries, taken as a whole, relative to other companies in the coal 
mining industry;  

(k) “ person ” means an individual, corporation, partnership, limited liability company, joint venture, association, trust, 
unincorporated organization or other entity;  

(l) a “ Significant Subsidiary ” means a significant subsidiary as defined in Rule 1-02(w) of Regulation S-X of the Securities Act;  

(m) a “ Subsidiary ” of any person means another person, an amount of the voting securities, other voting rights or voting partnership 
interests of which is sufficient to elect at least a majority of its board of directors or other governing body (or, if there are no such voting 
interests, more than 50% of the equity interests of which) is owned directly or indirectly by such first person;  

(n) “ Tax Return ” means all Tax returns, declarations, statements, reports, schedules, forms, elections and information returns and 
any amended Tax return relating to Taxes; and  

(o) “ Taxes ” means all income, profits, capital gains, goods and services, branch, payroll, unemployment, customs duties, premium, 
compensation, windfall profits, franchise, gross receipts, capital, net worth, sales, use, withholding, turnover, value added, ad valorem, 
registration, general business, employment, social security, disability, occupation, real property, personal property (tangible and 
intangible), unclaimed property, stamp, transfer (including real property transfer or gains), conveyance, severance, production, resource 
based, excise, withholdings, duties, levies, imposts, license, registration and other taxes (including any and all fines, penalties and additions 
attributable to or otherwise imposed on or with respect to any such taxes and interest thereon) imposed by or on behalf of any 
Governmental Entity.  

SECTION 8.04. Interpretation. When a reference is made in this Agreement to an Article, a Section or Exhibit, such reference shall be to 
an Article or a Section of, or an Exhibit to, this Agreement unless otherwise indicated. The table of contents and headings contained in this 
Agreement are for reference purposes only and shall not affect in any way the meaning or interpretation of this Agreement. Whenever the words 
“include”, “includes” or “including” are used in this Agreement, they shall be deemed to be followed by the words “without limitation”. The 
words “hereof”, “herein”  
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and “hereunder” and words of similar import when used in this Agreement shall refer to this Agreement as a whole and not to any particular 
provision of this Agreement. Whenever reference is made to “the transactions contemplated by this Agreement” such language shall be deemed 
to include, solely in the context of any representation, warranty, covenant, agreement or other obligation of either Buyer Entity hereunder, the 
Financing. The word “or” when used in this Agreement is not exclusive. All terms defined in this Agreement shall have the defined meanings 
when used in any certificate or other document made or delivered pursuant hereto unless otherwise defined therein. The definitions contained in 
this Agreement are applicable to the singular as well as the plural forms of such terms and to the masculine as well as to the feminine and neuter 
genders of such term. Any agreement, instrument or statute defined or referred to herein or in any agreement or instrument that is referred to 
herein means such agreement, instrument or statute as from time to time amended, modified or supplemented, including (in the case of 
agreements or instruments) by waiver or consent and (in the case of statutes) by succession of comparable successor statutes and references to all 
attachments thereto and instruments incorporated therein. References to a person are also to its permitted successors and assigns. Any document, 
information or access provided or made available by or on behalf of the Company to one of the Buyer Entities shall be deemed, for purposes of 
this Agreement, to have been provided or made available to each of the Buyer Entities. The words “made available” shall mean made available 
in an electronic dataroom or website or in a physical dataroom, in each case to which the intended recipient or its representatives had access, or 
such item was otherwise available on the SEC’s public website (www.sec.gov).  

SECTION 8.05. Consents and Approvals. For any matter under this Agreement requiring the consent or approval of any party to be valid 
and binding on the parties hereto, such consent or approval must be in writing.  

SECTION 8.06. Counterparts. This Agreement may be executed in one or more counterparts (including by facsimile or other electronic 
transmission), all of which shall be considered one and the same agreement and shall become effective when one or more counterparts have been 
signed by each of the parties and delivered to the other parties.  

SECTION 8.07. Entire Agreement; Third-Party Beneficiaries. This Agreement (a) together with the Confidentiality Agreement (other than 
Sections 3, 8(a) (solely to the extent inconsistent with any provision of this Agreement, including Section 5.03 hereof) and 9 thereof), constitutes 
the entire agreement, and supersedes all prior agreements and understandings, both written and oral, among the parties and their affiliates with 
respect to the subject matter hereof and thereof, it being understood that the Confidentiality Agreement (other than Sections 3, 8(a) (solely to the 
extent inconsistent with any provision of this Agreement, including Section 5.03 hereof) and 9 thereof) shall survive the execution and delivery 
of this Agreement, and (b) except, from and after the Effective Time, for Sections 2.02(c) and 5.05, is not intended to confer upon any person 
other than the parties hereto any legal or equitable rights. Notwithstanding  
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the foregoing clause (b), the Lenders and their Affiliates shall be express third party beneficiaries of Sections 5.06(g), 7.02 and 8.12.  

SECTION 8.08. GOVERNING LAW. THIS AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED IN 
ACCORDANCE WITH, THE LAWS OF THE STATE OF DELAWARE,  REGARDLESS OF THE LAWS THAT MIGHT 
OTHERWISE GOVERN UNDER APPLICABLE PRINCIPLES OF CON FLICTS OF LAWS THEREOF.  

SECTION 8.09. Assignment. Neither this Agreement nor any of the rights, interests or obligations hereunder shall be assigned, in whole or 
in part, by operation of law or otherwise by any of the parties without the prior written consent of the other parties, and any assignment without 
such consent shall be null and void, provided , however , that the Buyer Entities may assign any or all of their rights and obligations under this 
Agreement to any wholly owned Subsidiary of Parent (except that no such assignment shall relieve either Buyer Entity of its obligations 
hereunder), provided further , that on and after the Closing Date, each of the Buyer Entities may assign all of its rights hereunder to its Lenders 
and debt providers for collateral security purposes only. Subject to the preceding sentence, this Agreement will be binding upon, inure to the 
benefit of, and be enforceable by, the parties and their respective successors and assigns.  

SECTION 8.10. Specific Enforcement; Consent to Jurisdiction; Waiver of Jury Trial . (a) The parties agree that irreparable damage would 
occur and that the parties would not have any adequate remedy at law in the event that any of the provisions of this Agreement were not 
performed in accordance with their specific terms or were otherwise breached and it is accordingly agreed that the parties shall be entitled to an 
injunction or injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement (including 
the parties’ obligation to consummate the Merger and the Buyer Entities’ obligation to pay the aggregate Merger Consideration and enforce their 
rights under the Financing Commitment), in each case, in accordance with this Section 8.10 in the Delaware Court of Chancery or any Federal 
court sitting in the State of Delaware, this being in addition to any other remedy to which they are entitled at law or in equity.  

(b) Notwithstanding anything herein to the contrary, it is acknowledged and agreed that the Company shall be entitled to seek 
specific performance of Parent’s and MergerCo’s obligations to consummate the Merger only in the event that each of the following 
conditions has been satisfied: (i) the Marketing Period has ended and all of the conditions set forth in Section 6.01 and 6.02 have been 
satisfied or waived (other than those conditions that by their nature are to be satisfied or waived at the Closing), (ii) Parent and MergerCo 
fail to complete the Closing by the date the Closing is required to have occurred pursuant to Section 1.02(a), (iii) the Lenders have not 
breached their obligations to make available to Parent and MergerCo the full amount of the Financing Commitment pursuant to the terms 
thereof (or if definitive agreements have been entered into in connection with the Financing, pursuant to such definitive agreements), and 
(iv) the Company has  
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confirmed in a written notice delivered to Parent that if specific performance is granted and the Financing is funded, then the Closing will 
occur. For the avoidance of doubt, while the Company may pursue both a grant of specific performance as and only to the extent expressly 
permitted by this Section 8.10 and the payment of the Funding Failure Termination Fee (only to the extent expressly permitted by 
Section 5.06), under no circumstances shall the Company be permitted or entitled to receive both such grant of specific performance and 
payment of the Funding Failure Termination Fee.  

(c) Each of the parties hereto (i) consents to submit itself to the exclusive personal jurisdiction of the Delaware Court of Chancery 
and any Federal court sitting in the State of Delaware in the event any dispute arises out of this Agreement or the transactions contemplated 
by this Agreement, (ii) agrees that it will not attempt to deny or defeat such personal jurisdiction by motion or other request for leave from 
any such court and (iii) agrees that it will not bring any action relating to this Agreement or the transactions contemplated by this 
Agreement in any court other than the Delaware Court of Chancery (or, if the Delaware Court of Chancery shall be unavailable, any other 
court of the State of Delaware or any Federal court sitting in the State of Delaware).  

(d) EACH PARTY HERETO IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, 
ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF 
OR RELATING TO THIS AGREEMENT, THE MERGER OR THE OTHER TRANSACTIONS CONTEMPLATED HEREBY.  

SECTION 8.11. Severability . If any term or other provision of this Agreement is invalid, illegal or incapable of being enforced by any rule 
of law or public policy, all other conditions and provisions of this Agreement shall nevertheless remain in full force and effect. Upon such 
determination that any term or other provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith to 
modify this Agreement so as to effect the original intent of the parties as closely as possible to the fullest extent permitted by applicable Law in 
an acceptable manner to the end that the transactions contemplated hereby are fulfilled to the extent possible.  

SECTION 8.12. Covered Claims . Notwithstanding anything in this Agreement to the contrary, each of the parties hereto agrees that (i) any 
claim, suit, action or proceeding of any kind or description, whether in law or in equity, whether in contract or in tort or otherwise, against the 
Lenders or any affiliate thereof arising out of or relating to (x) the Financing Commitment, any of the transactions contemplated by the 
Financing Commitment or the performance of services thereunder and (y) this Agreement or any of the transactions contemplated by this 
Agreement (each of the foregoing, a “ Covered Claim ”), shall be subject to the exclusive jurisdiction of the Supreme Court of the State of New 
York, County of New York, or, if under applicable law exclusive jurisdiction is vested in the federal courts, the United States District Court for 
the Southern District of New York (and appellate courts thereof) and (ii) that it will not bring any Covered Claim, or permit any of its affiliates 
to bring any Covered Claim in any  
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forum other than the Supreme Court of the State of New York, County of New York, or, if under applicable law exclusive jurisdiction is vested 
in the federal courts, the United States District Court for the Southern District of New York (and appellate courts thereof). Each of the parties 
hereto agrees that, notwithstanding anything in this Agreement to the contrary, such party irrevocably waives any right to trial by jury in any 
Covered Claim. The Lenders and their affiliates are express third party beneficiaries of this Section 8.12.  

[Signatures follow on the next page.]  
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IN WITNESS WHEREOF, MergerCo, Parent and the Company have caused this Agreement to be signed by their respective officers 
thereunto duly authorized, all as of the date first written above.  
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MOUNTAIN MERGER SUB, INC. 

by   / S /     K EVIN S. C RUTCHFIELD  
  Name: Kevin S. Crutchfield 
  Title:   Chief Executive Officer 

ALPHA NATURAL RESOURCES, INC. 

by   / S /    K EVIN S. C RUTCHFIELD  
  Name: Kevin S. Crutchfield 
  Title:   Chief Executive Officer 

MASSEY ENERGY COMPANY 

by   / S /    B AXTER F. P HILLIPS , J R .  
  Name: Baxter F. Phillips, Jr. 
  Title:   Chief Executive Officer and President 
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DONALD L. BLANKENSHIP 

D1CTMENT 

Summa 

Beginning no later than January 1, 2008 and continuing through April 9. 2010 (the 

"Indictment Period"), defendant DONALD L. BLANKENSHIP ("BLANKENSHIP"), the Chief 

Executive Officer ("CEO") 

Energy Company ("Massey 

d Chairman of the Board of Directors of coal producer Massey 

conspired to commit and cause routine violations of mandatory 

federal mine safety standards at Massey's Upper Big Branch-South mine ("UBB").` Throughout 

the Indictment Period, BLANKENSHIP himself closely managed UBB. the coal from which was 

critical to Massey's financial performance. BLANKENSHIP knew that UBB was committing 

hundreds of safety-law violations every year and that he had the ability to prevent most of the 

violations that UBB was committing. Yet he fostered and participated in an understanding that 

perpetuated UBB's practice of routine safety violations, in order to produce more coal, avoid the 

costs of following safety laws, and make more money. 

Allegations herein are made with reference 	 e Indictment Period unless otherwise noted. 



2, Throughout the Indictment Period, BLANKEN S P also conspired to defraud the United 

States by impeding the federal Mine Safety and Health Administration ("MSHA") in carrying 

out its duties at UB 

3. Following a major, fatal explosion at 1.11313 on April .5, 2010, BLANKENSHIP made, and 

caused to be made, materially false and misleading statements and representations, and omitted 

and caused to be omitted statements of material facts, regarding his and Massey's practice of 

willful violations of safety laws at that mine, These included materially false statements and 

representations made to the United States Securities and Exchange Commission ("SEC") 

materially false statements and representations, and materially misleading omissions, ade in 

connection with the purchase and sale of Massey stock. 

Background 

4, At all relevant times, Massey was a corporation engaged in the business of mining an 

selling coal, including at numerous mines in the Southern District of West Virginia, where 

Massey maintained a regional headquarters. UBB was a coal mine that Massey, through various 

subsidiaries,.wholly owned and controlled, and was located in and around Montcoal, Raleigh 

County, West Virginia, within the Southern District of West Virginia. UBB and all Massey's 

other mines and mining-related facilities produced products that entered commerce and had 

operations and products that affected commerce, rendering them subject to Title 30, United 

States Code, Chapter 22, concerning mine safety and health, and to rules and regulations 

promulgated thereunder, including mandatory federal mine safety and health standards codified 

in Title 30, Code of Federal Regulations, Chapter I. UBB was subject to regular federal mine 

safety inspections conducted by MSHA, an agency of the United States Department of Labor 

(DOL), which was part of the executive branch of the government of the United .  States. UBB was 



also subject to monetary penalties imposed by MSHA for violations of mandatory federal mine 

safety and health standards that federal mine safety inspectors discovered during inspections of 

UBB. 

5. At all relevant times, Massey's Class ;\ Common Stock was registered with the SEC 

was publicly traded on the New York Stock Exchange. At all relevant times, in order to sell 

securities to members of the public and maintain public trading of its securities in the United 

States, Massey was required to comply with provisions of the federal securities laws, including 

the Securities Exchange Act of 1934, and rules and regulations promulgated thereunder. 

6. At all relevant times, the SEC was an agency of the executive branch of the government 

of the United States. 

7. At all relevant times, BLANKENSHIP, as CEO of Massey and Chairman of Massey's 

Board of Directors, was principally and ultimately responsible for the management of Massey's 

business. At all relevant times, the Restated Bylaws of Massey Energy Company provided that 

BLANKENSHIP, as CEO, had general supervision, direction, and control of the officers, 

employees, business, and affairs of Massey, including the UBB mine. 

During the Indictment Period, UBB was cited approximately 835 times for iolations of 

mandatory federal mine safety and health standards. This was one of the highest levels of safety-

law violations of any Massey mine. Approximately 319 of these violations vere in an especially 

serious category of violations: those that could significantly and substantially contribute to the 

cause and effect of a safety or health hazard. Approximately 283 of UBB's safety-law violations 

during the Indictment Period were violations of the laws on mine ventilation, which operate to 

prevent explosions and fires in coal mines and to minimize deaths and serious injuries in the 

event an explosion or fire does occur. Approximately 59 of UBB's safety-law violations during 



the Indictment Period resulted in shutdown orders closing all or part of the mine until the 

violation was abated, pursuant to Title 30, United States Code, Section 814(d). Violations 

resulting in such shutdown orders were among the most serious category of violations that can 

occur in a coal mine. UBB ranked among the worst mines in the United States in such shutdown 

orders during the Indictment Period. 

9. During the Indictment Period, UBB was important to Massey's financial performance. 

UBB produced a type of coal called metallurgical coal, which was used for manufacturing steel  

During the Indictment Period„ metallurgical coal sold for substantially more per ton than 

Massey's other major product, which was steam al used to generate electricity. Metallurgical 

coal from UBB was particularly important to Massey's sales of metallurgical coal, because it 

was an essential ingredient in a blend of metallurgical coal that also included coal from a group 

of other Massey mines near UBB. In 2009, this UBB-centered group of mines generated 

revenues of approximately $331 million, which represented approximately 14% of Massey's 

approximately $2.3 billion in revenue—more than any of Massey's numerous other mining 

groups. For 2010, Massey projected UBB-group revenue of approximately $432 million, 

approximately 16% of Massey's projected revenue of approximately $2.7 billion and more than 

the projected revenue for any other Massey mining group. 

10.Beginning in 2009 and continuing through the rest of the Indictment Period, one 

operating section of UBB employed a mining technique known as longwall mining. (A coal 

mining "section" was an area of a mine where coal was being produced. A single mine may have 

had multiple mining sections. While the longwall section was operating at UBB, LI3B had, at 

various times, four or five total active mining sections, with the other sections using a mining 

technique different from the longwall method.) Longwall mining was the most productive 
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method of underground coal mining; it uses equipment and a mining configuration that permit 

the extraction of large swaths of coal in a short period of time. When operating at full 

.productivity, the .UBB longwall mining section could produce more than $600,000 worth of coal 

every day, more than any of Massey's dozens of other underground mining sections The 

equipment needed to run a longwall Mining section was expensive, typically costing many tens 

millions of dollars  

Upper Big Branch Safety-Law Violations 

Mine Ventilation Laws 

11.Routine violations of mine-safety laws at UBB included violations of the laws on mine 

ventilation. Proper ventilation in a coal mine was essential to preventing explosions. The coal 

mining process inherent' generates airborne coal dust, which was highly explosive. And in 

many coal mines, including UBB, the mining process also inherently releases methane gas into 

the mine air. Methane gas was explosive if it reaches certain atmospheric concentrations. A 

constant supply of clean air was necessary to dilute those airborne explosive substances and  

carry them away, preventing them from reaching dangerous concentrations. 

12. Minimum airflow  requirements and mine ventilation plans. At all relevant times, airflow 

in certain key areas of a coal mine was required, by mandatory federal mine safety standards, to 

be adequate to dilute, render harmless, and carry away explosive substances. At all relevant 

times, the operator of any coal mine was required to develop and follow a ventilation plan 

approved by federal mine-safety officials, also pursuant to a mandatory federal mine safety 

standard. This ventilation plan was required to be designed to control methane and coal dust, an 

to mandate, in certain key locations, specific quantities of airflow that were adequate to dilute, 



render harmless, and carry away explosive substances, A violation of a mine's approved 

ventilation plan was a violation of a mandatory federal mine safety standard. 

13.Construction required for proper mine ventilation. At all relevant times, coal mines were 

required to construct structures called ventilation controls and devices to manage the flow of air 

in a mine, pursuant to mandatory mine safety standards. These ventilation structures included 

permanent block walls and temporary walls made of heavy cloth or plastic to route mine air to 

locations where it was needed to carry away explosive substances. Maintaining this mandatory 

system of ventilation structures required continual construction, because as the mine's workings 

advanced deeper and deeper, new ventilation structures had to he built to route air through the 

most recently opened parts of the mine. 

14.Mine safety examinations. At all relevant times, coal mines were required to conduct 

regular safety examinations to check for ventilation-related hazards, including the presence of 

potentially explosive methane gas in the mine air, illegally low levels of airflow, and air flowing 

in the wrong direction In these safety examinations, mines were also required to check for the 

existence of any other hazardous conditions, including accumulations of explosive coal dust. 

Safety examinations in certain areas of a mine were required to be conducted within three hours 

before any working shift and at least once during each working shift. Wider ranging safety 

examinations were required to he conducted weekly. These requirements were established in 

mandatory mine safety and health standards. 

15.The above-described mandatory federal mine safety standards concerning ventilation 

were basic, well-known principles of coal mining. 
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UBB's Routine Violations of Mine-Ventilation Laws 

16.luring the Indictment Period, BLANKENSHIP and Massey routinely violated the above-

described and other mandatory safety standards on ventilation at UBB. 

17. Violations of a'rflow'requiremet requirements and mine ventilation plan, Examples of these 

violations included the following: On or around June 4, 2009, a federal mine safety inspector 

discovered airflow of l47 cubic feet per minute in an area of the mine where 9,000 cubic feet per 

minute was required. This legal minimum air quantity of 9,000 cubic feet per minute Was 

established to ensure that airflow was sufficient to dilute and carry away explosive substances in 

the mine atmosphere. The inadequate air quantity violated a mandatory mine safety standard 

requiring the mine to follow its approved ventilation plan. 

18.On or around June 3, 2009, a federal mine afety inspector discovered that UBB's section 

# 1 was operating with less than half the minimum legal air quantity, which again violated the 

- mandatory mine safety standard requiring the mine to follow its approved ventilation plan. 

19.On or around October 21, 2009, a federal mine safety inspector discovered that UBB's 

section #2 eras operating with less than the minimum legal air quantity. Asa result of the 

11 egally low air quantity, the federal mine-safety inspector observed visible airborne coal dust 

surrounding miners who were working on section #2. This illegally low air quantity again 

violated the mandatory federal mine safety standard requiring the mine to folio N. its approved 

ventilation plan. 

20. On or around March 2, 2010, a federal mine safety inspector discovered that UBB'S #1 

section was operating with less than half the legal. minimum air quantity, again violating the 

mandatory federal mine safety standard requiring the mine to follow its approved ventilation 

P1  



21. Ventilation-plan violations regarding water sprays. UBB also was cited repeatedly for 

violating another important component of its ventilation plan: its requirements for water sprays 

on equipment that cut coal from the coal seam. These water sprays suppressed coal dust and 

cooled the area where cutting occurred, the latter to diminish the possibility that frictional heat 

from cutting would ignite explosive substances in the mine air. On or around July 15, 200 

federal mine safety inspectors discovered that a continuous mining machine in UBB's section #2 

was missing water sprays required by the mine's ventilation plan. On or around October 2 

2009, federal mine safety inspectors discovered. that a continuous mining machine at UBB was 

running with less than the minimum level of water pressure for its sprays as required by the 

mine's ventilation plan. On or around March 23 , 2010, federal mine safety inspectors discovered 

that a continuous mining machine at UBB was running with nearly half its required numb 

sprays in inoperable condition and with a water fitting for its spray system broken. Each of these 

discoveries represented a violation of the mandatory mine safety standard requiring compliance 

with the mine's approved ventilation plan, and each resulted in the issuance of a federal citation. 

22. After the April , 2010 explosion at UBB, a federal investigation determined that at the 

time of the explosion, the longwall shearer in the mine's longwall section was operating with 

approximately seven of its required water sprays missing and with other sprays clogged. The 

missing sprays reduced the water pressure at 	remaining sprays significantly below the 

m nimum level required by the mine's approved ventilation plan and prevented the remaining 

sprays from counteracting frictional. heat in the area where coal was being cut. Operating the 

longwall shearer with missing and clogged sprays and insufficient water pressure violated the 

mandatory federal mine safety standard requiring compliance with the mine's approved 

ventilation plan. 



23. In total, UBB was cited approximate! • 61 times for violations of its approved ventilation 

plan during the Indictment Period. The cited violations occurred throughout the Indictment 

Period and ranged from in or around March 2008 through on or around April 5, 2010. 

24. UBB 's routine violation of its ventilation plan was the result of several causes, including 

the following: providing the mine with an inadequate number of coal miners focused on jobs 

important to safety-law compliance, including the maintenance of ventilation structures in 

airways away from the mine's active operating sections; BLA.NKENSHIP's imposition and 

aggressive enforcement of coal-production quotas that deprived UBB's coal miners of the time 

they needed to construct and maintain ventilation control structures, and that forced them to 

operate even where air quantities were below legal minimums; BLANKENSHIP's direction, 

addressed below, not to construct certain ventilation controls that would produce more reliable 

airflow because constructing them diverted time from coal production; and BLANKENSHIP's 

denial, also addressed below, of a request to construct an airshaft at UBB that would have 

increased airflow to areas of the mine where it was often below the legal minimum. 

25. P7olations: Constructing and maintaining ventilation structures. UBB also was routinely 

cited during the Indictment Period for violating mandatory federal mine safety standards on 

ventilation control structures and devices. For example, on or about November 19, 2009, and on 

or about December 1, 2009, federal mine safety inspectors discovered that legally mandated 

ventilation controls were missing in airways that were essential to airflow in at least Iwo of the 

mine's operating sections, including the longwall mining section. Because of poor engineering, 

the roof and walls of the area of the mine in which these structures were located were collapsing, 

causing the structures to be crushed almost as quickly as they could be built. The president of 

UBB's mining group, whose identity is known to the Grand Jury 	' Known UBB Executive'). 



along with other UBB officials known and unknown to the grand jury, knew that the ventilation 

control structures in this area of the mine were routinely being destroyed by the collapse of the 

area's roof and walls. They nonetheless caused the affected passageways to remain in use as pan 

of the mine's ventilation system, thus willfully violating mandatory federal mine safety 

standards. 

26. In total. UBB was cited for approximately 59 violations during the Indictment Period of  

mandatory federal mine safety standards regarding ventilation control structures and devices. 

The cited violations occurred throughout the Indictment Period and ranged from in or around 

January 2008 through or around March 2010. Among the causes of these violations were an 

insufficient number of coal miners in jobs focused on the construction and maintenance of 

ventilation control structures and devices, and the imposition and aggressive enforcement of 

coal-production quotas that did not allow time to properly maintain ventilation control structures 

and devices. 

27. Violations: Mine-safety examinations. UBB also was routinely cited during the 

Indictment Period for violating mandatory federal mine safety standards requiring regular safety 

examinations. For example, on or around March 9, 2009, federal mine safety inspectors 

discovered that, according to UBB's own records, one of the mine's aircourses that was required 

to be examined weekly had not been examined for more than a year. In total, U1313 was cited for 

approximately 62 violations during the Indictment Period of mandatory federal mine safety 

standards requiring regular safety examinations, which were among the standards for ensuring 

proper mine ventilation. The cited violations occurred throughout the Indictment Period and 

ranged from in or around January 2008 through on or around April 5, 2010. Among the causes of 

these violations were the employment of an inadequate number of coal miners, and the 
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imposition and enforcement of coal-production quotas that did not allow time, to conduct 

required safety examinations in a minc the size of UBB. 

28. T'iolations: Support of the mine roof and walls. During the Indictment Period, UBB also 

routinely violated mandatory federal mine safety standards concerning support of the mine`s roof 

and ribs (walls). Because underground coal mining extracts a layer of coal that previously 

supported layers of earth and rock overhead, substitute support must be constructed to prevent 

the mine's roof and walls from collapsing into the resulting void. These supports included long 

bolts (as long as sixteen feet) that were installed in the mine roof and affixed to large plates that 

hold the stratum of rock above the mine in place, as well as timbers that helped bear the weight 

of overlying rock and earth. Just as with the mine's ventilation system, this construction process 

was a continual one: as mining advanced deeper and deeper, supports were required to be 

constructed in the mine's newly opened areas. The requirement to provide sufficient support to 

protect persons from falls of the mine's roof and walls was a basic, well-known principle of coal 

mining. 

29. On or around September 23, 2009, for example, a federal mine safety examiner at UBB 

discovered that most of the mine roof had fallen out in an area of the mine more than 100 feet 

long and approximately twenty feet wide, leaving the remaining roof unstable in an area where 

miners were required to work and travel on a regular basis. UBB's own records of past safety 

examinations showed that mine officials had been aware of this danger for almost a month but 

failed to correct it. This knowing failure violated a mandatory federal mine safety standard that 

required the roof and walls of areas where persons work or travel to be supported or otherwise 

controlled to protect persons from hazards related to fiBs of the roof and walls. 
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30. In total, UBB was cited approximately 91 times for violations during the Indictment 

Period of mandatory federal mine safety standards regarding support of the mine s roof and 

walls. The cited violations occurred throughout the Indictment Period, ranging from in or around 

January 2008 through on or around April 5, 2010. Among the causes of these violations were the 

employment of an inadequate number of coal miners to perform work necessary to comply with 

the safety laws on support for the mine's roof and walls, as well as the imposition and aggressive 

enforcement of coal-production quotas that did not allow enough time to perform such work. 

31. Violations: Explosive coal dust and combustible loose coal and other materials. During 

the Indictment Period. UBB also routinely violated mandatory mine safety standards concerning 

accumulations of coal dust, loose coal, and other combustible materials. As explained abo ,. 

coal mining inherently produced large quantities of airborne coal dust This coal dust eventually 

settled out of the mine air and collected on surfaces throughout the mine. After settling, however, 

coal dust still posed a risk of explosion. If an explosion ignited in one part of a mine, the blast of 

air from that explosion could force settled float coal dust back into the mine air. Once the 

previously settled dust became airborne again, heat and flame from the initial ignition could 

cause it to explode. In this way, previously settled coal dust could enlarge a relatively small 

initial explosion and cause it to propagate throughout a mine. Consequently, a mandatory feder al  

mine safety standard required that float coal dust be cleaned up and not permitted to accumulate. 

lVlandatory federal mine safety standards also required that loose coal, which was flammable, 

and other combustible materials be cleaned up and not permitted to accumulate; fires were a 

serious danger in underground coal mines in part because such mines featured tight spaces and 

limited air supply, and because miners in such mines often worked far away from the safety of 

the surface. The mandatory federal mine safety standard requiring that explosive coal dust, 
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combustible loose coal, and other combustible materials be cleaned up and not mined to 

accumulate was a basic, well-known principle of coal mining. 

32. Examples of UBB's violations of these standards include the following: On or around 

January 8, 2010, a federal mine safety inspector discovered float coal dust accumulated along 

the entire length of the conveyor belt that carried coal from UBB's section gl. This accumulation 

violated the mandatory federal mine safety standard requiring that explosive float cost dust be 

cleaned up and not permitted to accumulate. 

33. On or around March 15, 2010. a federal mine safety inspector discovered fine, black coal 

dust deposited along substantially the entire  cntire lcngth of the conveyor belt that carried coal from 

UBB's lonpvall section. This accumulation violated the mandatory federal mine safety standard 

requiring that coal dust be cleaned up and not permitted to accumulate. 

34. In total, 1.113B was cited approximately 81 times for violations during the Indictment 

Period of the mandatory federal mine safety standard requiring that coal dust, loose coal, and 

combustible materials be cleaned up and not permitted to accumulate. These violations occurred 

throughout Indictment Period, from in or around January 2008 through on or around April 

2010. 

35. UBB's own records of mine safety examinations also revealed near-constant violations of 

mandatory federal mine safety standards concerning accumulations of coal dust and other 

combustible materials, as well as the application of rock dust, an incombustible substance that 

was required, pursuant to mandatory federal mine safety standard that were a basic, well-known 

principle of coal mining, to be spread throughout a coal mine to stop the spread of any explosion 

or fire that might occur in the mine. In a span of little more than a month, from March 1, 2010, 

through April 5. 2010, UBB's records of on-shift examinations reflected approximately 937 
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hazardous conditions arising from accumulations of coal dust and coal and from inadequate 

application of rock dust. The same records reflected that the majority of these hazardous 

conditions were not properly corrected. These records were reviewed daily by UBB officials. 

36. Among the causes of UBB s routine violations of the laws on explosive and combustible 

materials and rock dusting were the employment of an inadequate tl LI fiber of coal miners to 

perform work necessary to comply with these laws, as ell as the imposition and aggressive 

enforcement of coal-production quotas that did not allow sufficient time to perform such work. 

Advance Warning of Federal Mine Inspection Activitie s 

37. During the Indictment Period, a scheme existed at UBB to routinely warn underground 

workers when federal mine safety inspectors were on their way to inspect underground areas of 

the mine. At the entrance to the UBB mine property was a guardhouse. When federal mine safety 

inspectors passed this guardhouse on their way to the mine. it was standard practice for a guard 

to radio the UBB mine office, which sat just outside the entrance to the mine's underground 

areas, to warn employees in the mine office that the inspectors were on their way. It was standard 

practice for an employee in the mine office then to call underground (a telephone system 

connected the mine office to various areas of the mine's underground workings) to pass along 

this warning to underground personnel. Underground supervisors then would direct miners to 

quickly cover up violations of mandatory federal mine safety standards that the mine routinely 

committed, including missing ventilation control structures and devices, accumulations of float 

coal dust and loose coal, issing roof support, and failures to properly rock dust the mine. The 

purpose of this advance-warning scheme was to prevent federal mine safety inspectors from 

discovering and citing many of the violations of mandatory federal mine safety and health 

standards that were routinely committed at [IR13 Because of the distance from the CUB 
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guardhouse to the mine office and the size of the mine's under g round workings, the sections of 

the mine farthest from the mine entrance could be given as much as two hours advance warning 

before federal mine safety inspectors arrived. 

38. In order to avoid alerting federal mine safety inspectors that these warnings were being 

given, UBB employees frequently used code words and phrases when discussing imminent 

safety inspections on the mine telephone system. 

39. UBB officials, including the Known 1.1BB Executive and others known and unknown to 

the Grand Jury, frequently instructed and encouraged mine employees to provide advance 

warning whenever federal mine safety inspectors were on their way to inspect the mine's 

underground areas. 

BLANKENSHIP was fully aware of UBB's practice of routinely violating mandatory 
federal mine safety standards. 

40. BLANKENST HP was fully aware of UBB's practice of routinely violating mandatory 

federal mine safety standards. As early as in or around January 2008, I3LANKENSHIP learned 

that federal mine safety regulators had designated UBB as a mine with a potential pattern of 

violations, a status that applied only to the worst mines in the country as measured by serious 

safety-law violations and other indicators of safety. In or around early 2009, BLANKENSHIP 

began to request and receive reports detailing the cost of fines that Massey was being assessed 

for federal safety-law violations. And in or around April 2009, BLANKENSHIP requested and 

began to receive a report every workday detailing Massey's violations of mandatory federal mine 

safety standards, including an estimate of the fines that Massey would ONNe for these violations. 

41. Each of these daily saCety-violation reports showed BLANKENSHIP a count of Massey's 

safety-law violations for the year to date, along with year-to-date violation totals .  for each of 

Massey's mining groups. Each daily safety-violation report also showed BLANKENSHIP more 
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detailed information on the company's violations of the mine safety laws: how often each of the 

company's mining groups had violated those laws year-to-date, the specific mandatory federal 

mine safety standard that each group of mines violated most often, and the areas of mandatory 

federal mine safety standards that the company's mines violated most as a whole. 

42. For example, on or around July 1, 2009, BLANKENSHIP received a safety-violation 

report for the year through on or around June 30, 2009. This report showed BLANKENSHIP that 

in the first six months of 2009, the UBB group of mines was cited for approximately 596 

violations of mandatoryfederal mine safety and health standards resulting in an estimated 

S918,401 in fines—more than any other Massey mining group. The report also showed 

BLANKENSHIP that the mandatory federal mine safety standard violated most often at the UBB 

group of mines was the standard requiring that accumulations of explosive float coal dust, 

combustible loose coal, and other combustible materials be cleaned up and not permitted to 

accumulate. The report further showed BLANKENSHIP that the area of mandatory federal mine 

safety standards violated most often at Massey's mines as a whole were the standards concerning 

mine ventilation, which were intended, among other things, to prevent mine explosions and fires 

and to minimize the risk to miners of death or serious injury if an explosion or fire occurs. The 

report showed BLANKENSHIP that Massey's mines violated mandatory federal mine sa fety  

standards on ventilation approximately 1002 times in the first half of 2009. 

43. On or around August 6, 2009, the daily safety-law violation reports sent to 

BLANKENSHIP began to include a page showing BLANKENSHIP the number of safety-law 

violations at individual Massey mines, as distinct from mining groups. On or around August 6, 

2009, BLANKENSHIP received a daily safety-violation report that showed him that in the year 

to date, UBB had been cited for approximately 292 violations of federal mine safety laws, fourth 
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most of any Massey mine in the year to date. That report also showed BLANKENSHIP that the 

mandatory federal mine safety standard violated most often by mines in the UBB group 

continued to be the standard requiring that accumulations of explosive coal dust, combustible 

loose coal, and other combustible materials be cleaned up and not permitted to accumulate in the 

mine. The same report showed BLANKENSHIP that the area of mandatory federal mine safety 

standards violated most often at Massey's mines continued to be the standards on mine 

ventilation. 

44. From approximately April 3, 2009, through April 5, 2010, BLANKENSHIP received 

approximately 249 of these daily safety-violation reports. It was BLANKENSHIP's practice to 

review each of these reports when he received it. Substantially every one of these 249 reports 

showed BLANKENSHIP that the UBB mining group was committing hundreds of safety-law 

violations every year. 

45. Beginning on or around June 2, 2009, the daily safety-law violation reports that 

BLANKENSHIP received showed him which of Massey's mining groups were committing the  

must safety-law violations, which mandatory federal mine safety standard each mining group 

was violating most often, and which area of the mine safety laws Massey as a whole was 

violating most. From on or around June 2, 2009, through on or around April 5, 2010, 

BLANKENSHIP received approximately 210 of these daily reports of safety-law violations. 

Nearly all of those reports showed him that UBB's mining group was one of Massey's worst 

mining groups for safety-law violations and that that the worst area of safety-law violations for 

Massey mines as a whole was mine ventilation. Approximately 193 of these reports showed 

BLANKENSHIP that the mandatory federal mine safety standard that the UBB group violated 
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most often was the standard requiring explosive coal dust, combustible loose coal accumulations, 

and other combustible materials to be cleaned up and not permitted to accumulate. 

46. From approximately August 6, 2009, through April 5. 2010, BLANKENSHIP received 

approximately 163 daily safety-violation reports that showed him year-to-date safety-violation 

totals for the UBB mine itself, as distinct from its associated group of mines. Nearly all of these 

reports showed BLANKENSHIP that UBB was committinghundreds of safety-law violations 

each year and was among Massey's worst mines for safety-law violations. 

47. On or around October 7, 2009, BLANKENSHIP received a Massey-internal "Report 

Card" detailing mine safety violations for each of Massey's mines in the third quarter (July 

through September) of 2009. This internal Report Card showed BLANKENSHIP that UBB 

violated mandatory federal mine safety standards 168 times in that three-month period, 

compared to a target of fifty-nine safety-law violations that Massey had set for tiBB in the third 

quarter of 2009. The Report Card, which was created internally by Massey personnel who 

tracked safety-law violations at the company's mines, showed BLANKENSHIP that Massey 

itself had assigned UBB a grade of "Failed" for its number of safety-law violations in the third 

quarter of 2009. 

48. During the Indictment Period, BLANKENSHIP personally monitored the details of 

UBB's operations closely. After the longwall section began operation at UBB, BLANKENSHIP 

insisted on personally receiving a report every thirty minutes detailing the longwall section's 

coal production and the reasons for any production delays. BLANKENSHIP insisted on 

receiving this report via fax at his home on evenings and weekends. For the other mining 

sections at UBB, BLANIK.ENSHIP insisted on personally receiving a report every two hours 

detailing each section's coal production and the reasons for any production delays. 
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BLANKENSHIP' s practice was to regularly review these production reports from LIBB's 

longwall and other sections. Throughout the Indictment Period, BLANKENSHIP insisted on 

personally reviewing and approving or denying every proposed hire at Ui3B, every proposal to 

give a UBB employee a raise, every capital expenditure at UBB, and every hiring of a contractor 

to perform work at UBB. Throughout much of the Indictment Period, BLANKENSHIP 

demanded daily phone calls with UBB management, in addition to the dozens of written 

production reports he received every day, so that he could further supervise activity at UBB. 

During the Indictment Period, BLANKENSHIP—the CEO and Chairman of a publicly traded 

corporation with more than $2 billion in annual revenue—routinely, personally reviewed details 

such as one of UBB's operating sections starting three hours late because of necessary 

maintenance, a request to give a small number of truck drivers working for theUBB mining 

group a raise from approximately $11.59 an hour to approximately $13.50 an hour, and a request 

to spend $750 to hire a contractor to check the freeze-proofing systems at a UBB-group mine 

before cold weather arrived. 

BLANKENSHIP could have drastically reduced violations of mandatory federal mine 
safety standards at UBB by taking reasonable steps to follow the law. 

49. Blankenship could have drastically reduced violations of mandatory federal mine safety 

standards at UBB by taking reasonable steps to follow the law. A large majority of UBB's 

safety-law violations were preventable. For example, daily safety-law violation reports routinely 

showed BLANKENSHIP that the mandatory federal mine safety standard that the UBB mining 

group violated most often was the standard requiring that explosive coal dust, combustible loose 

coal, and other combustible materials be cleaned up and not permitted to accumulate in the mine. 

Following this safety law was a matter of basic housekeeping. BLANKENSHIP could have 

prevented the majority of these safety-law violations by hiring enough miners at UBB, and 
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giving them enough non-coal-production time, to clean up the explosive and combustible 

substances that collected in the mine. Similarly, most mine-ventilation y'olations—which 

BLANKENSHIP knew were the most common category of safety-law violations at Massey's 

mines—and roof-control violations at UBB could have been prevented by providing the mine 

with enough miners, and giving them enough non-coal-production time, to follow the safety 

laws, Yet throughout the Indictment Period, UBB regularly was staffed with too few miners an 

had too little non-coal-production time to reasonably be able to comply with mandatory federal 

mine safety and health standards on ventilation, combustible materials and rock dusting, and roof 

support, among other areas. 

50. Throughout the Indictment Period, BLANKENSHIP possessed the authority to provide 

UBB with the resources necessary to prevent the majority of UBB's violations of mandatory 

federal mine safety standards. BLANKENSHIP was the highest-ranking official in the group of 

officials who approved each Massey mine's annual budget and production plan, which detailed 

how many miners each mine could hire in specific areas, including areas focused on safety-law 

compliance, and also set the amount of coal and profit that each mine was required to generate. 

BLANKENSHIP also exercised personal decision-making authority over every decision at UBB 

regarding hiring and the use of non-employee contractors, as well as capital expenditures for 

safety-compliance purposes. BLANKENSHIP possessed full authority to respond to UBB's 

hundreds of annual, preventable safety-law violations by providing the mine with more miners, 

particularly in areas focused on safety-law compliance, and to reduce the mine's requirements 

for coal production and profit so that miners would have more time to work on following the 

safety laws. Throughout the Indictment Period, BLANKENSHIP also possessed full authority 
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discipline UBB executives for the mine's routine violations of mandatory mine safety and health 

standards, and to determine those managers' compensation. 

51. Throughout the Indictment Period, Massey possessed, and BLANKENSHIP controlled, 

ample financial resources to provide UBB with the resources and reasonable production 

requirements that it needed to comply with mandatory federal mine safety standards. During the 

Indictment Period, Massey possessed cash and cash equivalents ranging from approximately 

$391 million to approximately $1.1 billion. 

Throughout the Indictment Period, BLANKENSHIP closely managed the UBB mine and 

group of mines, routinely directing and making decisions on detailed matters of the mines' 

everyday operations. This elaborate level of involvement further enabled him to take action to 

reduce safety-law violations at UBB had he chosen to do so. During much of the indictment  

Period, BLANKENSHIP received dozens of UBB coal-production reports every day, and had 

telephone conversations daily or even more frequently with the Known UBB Executive, in which 

BLANKENSHIP gave direction on UBB's operation. BLANKENSHIP also regularly managed 

UBB through handwritten messages to the Known UBB Executive, often written on reports 

regarding UBB's coal production or cost management with which BLANKENSHIP was 

dissatisfied. Examples of this practice include the following: on or around April 11, 2008, 

BLANKENSHIP sent the Known UBB Executive a handwritten note, written on a coal-

production report from one shift in one operating section of the UBB mine, pressuring the 

Known UBB Executive to change the section's engineering plan to leave in place smaller coal 

pillars. Coal pillars were large blocks of coal left in place as a mine advances in order to help 

support the mine roof: smaller pillars generally provide less support but produce more coal and 
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thus more profit. The Known UBB Executive responded that the operating section that was the 

subject of the report would soon begin using smaller coal pillars. 

53. Also on or around April 11, 2008, BLANKENSHIP sent the Known UBB Executive a 

handwritten note, written on a coal-production report from one shift in one operating section of 

one of the UBB-group mines, criticizing the placement of a specific piece of equipment in that 

section as it was depicted in a routine diagram on that report. demanding to know the details of 

the section's airflow configuration and the specific sequence in which the section cut coal from 

each of its passageways, and concluding, "It's easy to see why your mines don't run 

54. On or around May 15, 2008, the Known UBB Executive sent BLANKENSHIP a memo 

requesting to raise hourly pay for truckers at the UBB mining group from approximately $11,59 

an hour to approximately $13.50 because the group could not find truckers willing to work for 

the rate of approximately $11.59 an hour. On or around that same day. BLANKENSHIP 

responded with a series of detailed, handwritten questions about the proposed raise to which he 

required answers before approving or denying the proposed raise. 

55. On or around January 6. 2009, BLANKENSHIP received a regular report called a Lost 

Footage Report from one of UBB's operating sections. On or around that date, BLANKENSHIP, 

dissatisfied with the information shown on the report, sent the Known U BB Executive a 

handwritten note on a copy of the report itself. The note read, "Is this the Head or TailGate? 

Describe Roof Conditions? Why a late Belt move? I didn't see a report. Why? Did you call me 

yet [illegible]. TODAY? What do coreholes in mains say rider will do ahead of you?" 

56.On or around March 19, 2009, BLANKENSHIP sent the Known UBB Executive a 

memorandum chastising him for not producing coal as quickly as BLANKENSHIP demanded at 

UBB. In this memorandum, BLANKENSHIP said that BLANKENSHIP would need to call 
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directly a subordinate of the Known UBB Executive so that BI— NKENSHIP himself could 

figure out what to do to increase coal production at UBB. 

57. On or around October 7, 2009, BLANKENSHIP sent the Known UBB Executive several 

handwritten notes written on a request horn the Known UBB Executive to spend approximately 

$750 to have a contractor check and test the freeze-proofing systems at one of the UBB-group 

mines. Two of these handwritten notes read, "Nonsense Giving Money Away, and "What does 

this mean? It's yet another example of something I never recall having done by a contractor 

when I was a Group . Pres." 

Blankenship chose to routinely violate and cause routine violations of mandatory federal 
mine safety standards at UBB.. 

58. Despite having the ready ability to drastically reduce violations of mandatory federal 

mine safety standards. at •UBB, and even though he knew that LIBB's practice of routinely 

violating such standards was unlawful, BLANKENSHIP purposely elected to continue that 

: practice throughout the indictment Period. Specifically, he chose to maximize profits by 

depriving UBB of the coal miners and non-coal-production time that it needed to comply with 

mandatory federal mine safety standards, concluding that it was less expensive to routinely pay • 

fines for violating such standards than to allocate the necessary funds to following them. 

59. During the Indictment Period, BLANKENSHIP instructed and encouraged UBB 

managers to violate mandatory mine safety standards, For example, on or around February 11. 

2008, BLANKENSHIP sent the Known UBB Executive a memorandum that addressed work 

being done to permit UBB to follow mandatory federal mine safety standards on ventilation. 

This memorandum gave the lbllovving instructions: "You need to get low on UBB [sections" #l 

and #2 and run some coal. We'll worry .about ventilation or other issues at an appropriate time. 

Now is not the time." Throughout the Indictment Period, however, UBB was required to comply 
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with mandatory federal mine safety standards regarding ventilation, which were intended 

primarily to prevent mine explosions and fires and to prevent death and serious injury to miners 

if an explosion or fire occurs. Throughout the Indictment Period, UBB routinely violated those 

standards. 

60 On or around April 29, 2008, BLANKENSHIP sent the Known UBB Executive a 

handwritten message chastising him because certain sections at UBB-group mines, including 

UBB itself, were not producing coal as quickly as BLANKENSHIP wanted. In this message, 

BLANKENSHIP instructed the Known UBB Executive to tell coal miners under his super sion 

to "run this sections[sic] like coal urines not like construction jobs." Continual construction, 

including construction of ventilation control structures and supports for a mine's roof and wal 

was required to comply with mandatory federal mine safety standards. 

61. On or around February 8, 2008, BLANKENSHIP sent the Known UBB Executive a 

handwritten message chastising hint because ertain sections at UBB-group mines, including 

UBB itself, were not producing coal as.quiekly as BLANKENSHIP wanted. In this message, 

BLANKENSHIP told the Known U.BB Executive, referring to two mining sections at UBB. 

"Acting like construction sections. Get as low as possible and run coal." 

62. On or around April 29, 2008, BLANKENSHIP sent the Kno tiBB Executive another 

handwritten message chastising him for. not producing coal as quickly as BLANKENSHP 

wanted at one of the mines. in the UBB mining group. This message instructed the Known UBB 

Executive, "Run coal. Don't bolt for the year 2525." This message was an instruction to increase 

coal production by devoting less time to the installation of roof bolts, which were a form of roof 

support. At all relevant times, mandatory federal mine safety standards and approved roof-

support plans at all the UBB-group mines determined the number of roof bolts that each of those 
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mines were required to install, as well as the manner in which they did so, in order to help 

prevent falls of the mine roof and walls. At all relevant times, any violation of a mine's approved 

roof support plan was a violation of a mandatory mine safety standard. 

63 On or around . March 7, 008, BLANKENSHIP sent the Known UBB Executive a 

handw . itten message pressuring the Known UBB Exccutive to .. produce coal more quickly. The 

message contained the following instruction: "Do not cut any overcasts." An overcast was a 

ventilation control structure that helps ensure the:reliable flow of.air through a coal mine such as 

UBB. As a result of BLANKENSHIP's instruction in this handwritten message and .similar 

instructions that BLANKENSI-IIP gave to UBB management at other times during the 

Indictment Period, overcasts were not constructed during the.Indictment Period in numerous 

locations at UBB where they were needed to ensure reliable airflow. This practice contributed to 

numerous violations of mandatory mine safety and health standards concerning ventilation 

during the Indictment Period. 

`64. In or around August 2009, coal miners at UBB were performing work in preparation for 

the startup of the mine's longwall section, which was projected to be highly profitable. One of 

the last tasks remaining before the longwall section could begin producing coal was to cut a 

drainage path in certain passageways around the longwall section. Massey officials expected that 

water would.enter the area near UBB's longwall mining section after it began producing coal, 

and the .  purpose of the planned drainage path was to drain this water from the mine in order to 

prevent flooding. With the drainage project approximately one to two weeks from completion, a 

Massey Energy Company executive known to the Grand jury (the "Known Massey Executive") 

ordered that it be abandoned so that the longwall section could start producing coal sooner. This 

decision was made in substantial part as a result of pressure from BLANKENSHIP to begin 
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operating the longwall section as soon as possible. In or around November 2009, when the 

expected inflow of water entered the area of the longwall section, there was no system in place to 

drain it, and airways that were necessary to ventilate the mine flooded, at least two of filling with 

water from floor to roof. On or around December 14, 2009, a federal mine safety inspector 

issued a shutdown order upon discovering that coal 	 ers at UBB were being required to work 

and travel in.dark and murky water measuring up to four feet in depth with invisible slipping and 

tripping hazards on the floor of the flooded area—conditions that the inspector found could result 

in drowning. This condition, which made it impossible to examine several of UBB's aircourses 

in their entirety. violated a mandatory federral mine safety standard requiring that all aircourses 

be examined in their entirety at least weekly. It was caused by the decision to abandon the 

project to drain the area around the longwall s 

65. In or around December 2009, UBB's section #1 as still idled because one of its return 

aircourses (an aircourse that carries away air potentially contaminated by explosive substances 

and removes it from the mine) was flooded and could not safely be traveled to conduct required 

safety examinations, and had not been examined in several weeks. While this return aircourse 

was still flooded and not capable of being examined for safety, BLANKENSHIP directed the 

Known UBB Executive to start producing coal again in UBB's section #1, in violation of the 

mandatory mine safety standard requiring that all aircourses be examined at least weekly. When 

the Known UBB Executive resisted, BLANKENSHIP chastised him for letting MSHA run his 

mines." 

66. In or around the summer of 2009, during a period when certain sections at UBB routinely 

were operating with inadequate airflow, BLANKENSHIP counseled the Known UBB Executive 
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to ensure that UBB's underground.operations were warned ahead of time when federal mine 

safety inspectors were coming to inspect those operations. 

67. During the Indictment Period, UBB management repeatedly requested, in the course of 

the.annual mine budgeting process that BLANKENSHP oversaw, to hire more coal miners to 

work injobs critical to safety-law compliance. BLANKENSHIP and other Massey officials 

carrying out BLANKENSHIP's instructions and policies, whose identities are known 

unknown to the Grand Juty, denied these requests, knowing that these denials would cause 

routine, preventable violations of mandatory federal mine safety standards to continue at UBB. 

68. During the Indictment Period, BLANKENSHIP, together with other Massey officials 

carrying out BLANKENSHIP's instructions and policies, whose identities are known and 

unknown to the Grand Jury, imposed coal-production requirements on UBB that they knew 

would, in combination with the inadequate staffing and other esources provided to UBB, cause 

routine, preventable violations of mandatory federal mine safety and health standards to continue' 

at UBB. 

69. During the Indictment Period, BLANKENSHIP consistently pressured UBB management 

to cut the number of coal miners in j obs critical to safety-law compliance, including conducting 

safety examinations and cleaning and rock dusting the mine's conveyor belts. (Impart, because 

UBB's conveyor belts carried large quantities of coal at high speeds, they inevitably developed 

accumulations of explosive float coal dust and combustible loose coal that had to be promptly 

cleaned up to comply with mandatory federal mine safety standards.) For example, on or around 

March 10, 2008, BLANKENSHIP sent the Known UBB Executive a handwritten note chastising 

him tbr employing too many coal miners in jobs that focused on safety examinations, cleanup of 
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explosive and combustible substances on conveyor belts, and other safety-compliance work,, 

calling the UBB group's employment of such miners "ridiculous" and "[I]iterally crazy." 

70. On or around April 18, 2008, BLANKENSHIP sent the Known UBB Executive another 

handwritten note chastising him for employing too many coal miners in jobs involving safety 

examinations and cleanup of explosive and combustible substances along conveyor belts. In this 

handwritten note. BLANKENSHIP demanded to be sent the name and job description of every 

coal miner assigned to clean and maintain o vey belts at the UBB group so that he could 

personally review them. 

71.On or around February 25, 2009, BLANKENSHIP directed UBB and all other Massey' 

mines to reduce their labor cost from $18 per ton of coal mined to $14 per ton of coal mined. 

BLANKENSHIP knew that the only way to carry out, this directive at UBB was to further cut the 

number of coal miners employed in jobs that focused on safety-law compliance rather than the 

direct production of coal, including coal miners who conducted safety examinations, cleaned up 

and maintained conveyor belts, and maintained compliance with safety laws in the mine's 

aircourses. BLANKENSHIP further knew that this reduction in the number of UBB coal miners 

who were focused on these and other safety-law compliance tasks, as distinct from direct 

production of coal, would cause continued routine violations of mandatory federal mine safety 

standards at UBB. 

72. Throughout the Indictment Period, BLANKENSHIP aggressively pressured UBB 

management to produce more coal and reduce costs while rarely if ever mentioning the mine's 

routine safety-law violations unless they threatened to affect coal production. UBB managers 

knew that BLANKENSHIP was aware of the mine's routine safety-law violations, so his near-

exclusive emphasis on coal production and cost-cutting, compared with his near silence on 
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UBB's hundreds of safety-law violations, further clarified to them that he expected and accepted 

routine safety-law violations as long as they did not compromise coal production. 

73. For example, on or around March 19,2009, BLANKENSHIP sent the Known UBB" 

'Executive a memorandum chastising him for not producing as much coal at UBB 

BLANKENSHIP wanted, The memorandum said, "UBB's miner sections are a mitigated [s 

disaster," and threatened to shut down IIBB if it did not begin producing more coal. In this 

memorandum, BLANKENSHIP stated that BLANKENSHIP himself would need to personally 

intervene with the Known UBB Executive's subordinates at UBB to determine, in detail, how to 

increase coal production at the mine. 

74. On or around March 10, 2009, BLANKENSHIP sent the Known UBB Executive a 

handwritten note chastising him for using two different forms for reports to BLANKENSHIP on 

an area of cost-cutting at UBB. In this note, BLANKENSHIP threatened the Known UBB 

Executive's job for what BLANK.ENSHIP regarded as insufficient attention to cost-cutting, 

writing, "You have a kid to feed. Do your job," 

75. On or around March 13, 2009, BLANKENSHIP sent the Known UBB Executive a 

handwritten note chastising the Klunvn UBB Executive for not producing as much coal as 

BLANKENSHIP wanted at a .UBB-group mine. This note said, "Pitiful. You need to get focused. 

As I said at UBB, Marsh F [Marsh Fork, another UBB-group mine]. etc I could Krushchev 

you. Do you understand?" 

76. On or around August 5, 2008, BLANKENSHIP sent a memorandum to several Massey 

Mining-group presidents, including the Known UBB Executive, with the subject "HIGH 

COSTS." The memorandum said, in part, "It seems to me that none of 	are too concerned 

about your costs. Please let me know whether you are concerned. If you are and you happen to 

29 



be responsible for mines like . UBB . please advise how you can run the kind of cost that 

you run." The memorandum went on to say, "In my opinion, children could run these mines 

better than you all do. Look at your cost and figure out what you are going to do to get it down 

because if we don't have a better August and September than we had July, you can be assured 

that the Stock options are not going to look very attractive." This memorandum made no 

reference to compliance with federal mine safety laws. 

77. On or around February rt, 2009, BLANKENSHIP sent a memorandum to Massey mining-

group presidents, including the Known UBB Executive, which said, "Please be reminded that 

your core job is to make money. To do this, you have to run coal at a low cost, ship your orders 

and control your quality. The memorandum went on to say, "My suggestion is that you begin 

looking at your daily P&L' [profit and loss statements] everyday because 	looking to make 

an example out of somebody and I don't mean embarrassment." This memorandum made no 

enee to compliance with federal mine safety laws. 

78. Meanwhile, during the Indictment Period, in hundreds of calls with the Known U1313 

Executive in which BLANKENSHIP managed and supervised operations at UBB, 

BLANKENSHIP rarely if ever mentioned UBB's practice of routine safety-law violations, of 

which practice BLANKENSHIP was well aware. 

79. During the Indictment Period. BLANKENSHIP and others known and unknown to the 

Grand Jury used compensation decisions to communicate an expectation and acceptance that 

UBB would routinely violate mandatory federal mine safety and health standards. During the 

Indictment Period, BLANKENSHIP personally made decisions on compensation for the 

presidents of Massey's mining groups. In 2009, for example, UBB was cited for approximately 

517 violations of mandatory federal mine safety standards. For 2009, however, BLANKENSHIP 
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made the Known UBB Executive, the president of UBB's mining group, among the highest-paid 

mining group presidents at Massey, with total compensation of approximately $450,000. Also - 

for 2009, a year in which Massey mines were cited, according to Massey's own count in the 

daily safety-law violation reports that BLANKENSHIP received, for approximately 8,900 

violations of mandatory mine safety and health standards, persons known and unknown to the 

Grand Jury voted to award BLANKENSHIP bonuses and other compensation that brought his 

total compensation for the year to approximately $17.8 .  million. 

False and Misleading Statements and Omissions Following an Explosion at UBB 

80. On April 5, 2010, an explosion occurred at UBB. The explosion resulted in a substantial 

number of fatalities and, as a result, attracted national and international media attention. Some 

media outlets reported that Massey had engaged in a practice of routinely violating mandatory 

safety standards. By April 7, 2010, Massey's Class A Common Stock price dropped 

approximately $9.15 per share, or 16.8%, from its closing pricing on April 5, 2010. This 

decrease reduced BLANKENSHIP's net worth by approximately $3 million. 

81. On or around April 7, 2010, BLANKENSHIP directed Massey officials known to the 

Grand Jury te .draft.a statement to Massey shareholders (the "UBB Shareholder Statement"). On 

or around April 7, 2010. Massey officials known to the Grand Jury prepared a draft of the UBB 

Shareholder Statement and provided it to B1 ANKENSHIP for his review and approval. Among 

other things, the draft UBB Shareholder Statement specifically responded to public reports that 

-Nlassey had engaged in a practice of routinely violating mandatory mine safety and health 

standards. 

82. On or around April 8, 2010, BLANKENSHIP reviewed and approved the UBB 

Shareholder Statement, and approved its release to the public and its filing with the SEC. 
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BLANKENSHIP did these acts in or around Julian, Boone County, West Virginia, within the 

Southern District of West Virginia: The UBB Shareholder Statement that BLANKENSHIP 

approved included the following statements: "Media reports suggesting that the UBB tragedy 

was the result of a willful disregard for safety regulations are completely unfounded," and, "We  

do not condone any violation of MSHA regulations, and we strive to be in compliance with all 

regulations at all times." On or around April 8, 2010, as a result of BLANKENSHIP's approval, 

Massey released the UBB Shareholder Statement to the public and filed it with the SEC, using, 

means and instrumentalities of interstate commerce. 

83. On or around April 9, 2010, a public relations consultant retained by Massey and known 

to the Grand Jury sent BLANKENSHIP a draft press release 	a message asking him to 

review the draft release and advising that the consultant wanted to issue the release that day. The 

release consisted primarily of a list of five claims marked with bullet points. The second of these 

items was this claim: "We do not condone any violation of Mine Safety d Health 

Administration (MSHA) regulations, and we strive to be in compliance with all regulations at all 

times." On or around April 9,.2010, in or around Julian, Boone County, West Virginia, in the 

Southern Dishier of West Virginia, BLANKENSHIP responded in writing, approving the 

issuance of the release. On or around April 9, 2010, the public relations consultant issued the 

release on Massey's behalf through means and instrumentalities of interstate commerce, 

including commercial services intended to disseminate press releases to the financial and 

investing communities. 

84.At the time BLANKENSHIP approved the release and filing of the 1, BB Shareholder 

Statement, he knew that the statements that "[ 	[Massey] do not condone any violation of 

MSHAregulations' and " C [Massey] strive to be in compliance with all regulations at all 

32 



times" were materially false, fraudulent, fictitious, and misleading; that the UBB Shareholder 

Statement contained untrue statements of material fact and omitted to state aterial facts 

necessary in order to make the statements made, in light of the circumstances under which they 

were made, not misleading; that it employed devices, schemes, and artifices to defraud; and that 

it would operate as a fraud and deceit upon purchasers and sellers of Massey Class A Common 

Stoek, 

85. At the time the BLANKENSHIP approved the issuance of the press release described in 

Paragraph 83, he knew that the statements that "[ e [Massey] do not condone any violation of 

Mine Safety and Health Administration (MSHA) regulations" and "we strive to be in compliance 

with all regulations at all times" were materially false, fraudulent, fictitious, and misleading; that 

the press release contained untrue statements of material fact and omitted to state material facts 

necessary in order to make the statements made, in light of the circumstances under which they 

were made, not misleading; that it employed devices, schemes, and artifices to defraud; and that 

it would operate as a fraud and deceit upon purchasers and sellers of Massey Class A Common 

Stock: 
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Count One 
(Conspiracy to Willfully Violate Mandatory Mine Safety and Health Standards 

86.The Grand Jury re-alleges Paragraphs I through 85 as if fully incorporated herein. 

87. Throughout the Indictment Period, BLANKENSHIP, together with others known and 

unknown to the Grand Jury, unlawfully, willfully, and knowingly combined, conspired, 

confederated, and agreed together with each other for BLANKENSHIP and Massey, as operators 

of UBB, to willfully violate mandatory federal mine safety and health standards at UBB, in 

violation of Title 30, United States Code, Section 820(d), and Title 18, United States Code, 

Section 371. The conspiracy alleged in Count One of this Indictment is referred to herein as t he  

"Mine Act Conspiracy. " 

Objects of the Conspiracy 

88.Among the objects of the Mine Act Conspiracy were to routinely violate mandatory 

federal mine safety and health standards, to increase Massey's profits, and to enrich defendant 

BLANKENSHIP. 

Manner and Means 

89. The manner and means of the Mine Act Conspiracy included, but were not limited to, the 

following: 

90. It was a part of the Mine Act Conspiracy that 13LANKENSHIP, together with others 

known and unknown to the Grand Jury, would and did instruct and counsel their subordinates to 

commit violations of mandatory ederal mine safety anti health standards, and to take actions that 

they knew were likely to cause violations of those standards, and to engage in omissions to act 

that they knew were likely to cause violations of those standards. 

91. It was further a part of the Mine Act Conspiracy that BLANKENSHIP, together with 

others known and unknown to the Grand Jury, would and did refuse to provide UBB with 
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enough coal miners, time to devote to safety-law compliance, and other resources to be 

reasonably able to comply with mandatory Cederal mine safety and health standards, knowing 

that this refusal would and did cause routine violations of federal mine safety and health 

standards at UBB. 

92. It was further a part of the Mine Act Conspiracy that BLANKENSHIP, together with 

others known and unknown to the Grand Jury, would and did conspire to defraud the United 

States, as charged in Count Two below, by impeding MSHA in carrying out its lawful .functions, 

that is. by conspiring for underground mining operations at UBB to routinely be given advance 

warning when federal mine safety inspectors were on their way to inspect those operations, and 

for underground mining operationsat UBB to respond to those warnings by concealing and 

covering up illegal practices in which those operations routinely engaged. (The conspiracy 

alleged in Count Two below is alleged as an independent conspiracy as well as an act and acts in 

furtherance of the Mine Act Conspiracy) 

93. It was further a part of the Mine Act Conspiracy that BLANKENSHIP, together with 

others known and unknown to the Grand Jury, would and did routinely pressure UBB 

management to increase coal production and cut costs, and specifically to cut the number of coal 

miners that UBB employed in jobs focused on safety-law compliance, knowing that these steps 

would cause UBB to continue routinely violating mandatory federal mine safety standards.  

94. It was further a part of the Mine Act Conspiracy that BLANKENSHIP, together with 

others known and unknown to the Grand Jury, would and did routinely disregard UBB's practice 

of safety-law violations in communicatinc with UBB management, which served to inform UBB 

management that BLANKENSHIP and Massey expected and accepted routine violations of 

mandatory federal mine safety standards at UBB. 
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95. It was further a part of the Mine Act Conspiracy that I3LANKENSHIP, together with 

others known and unknown to the Grand Jury,. would and did reward with high levels of 

compensation, and declined to punish or discipline, officials who committed and caused routine 

violations of mandatory federal mine safety and health standards at UBB. These officials . 

 included BLANKENSHIP and the Known UBB Executive. 

96. It was further a part of the Mine Act Conspiracy that persons known and unknown to the 

Grand Jury would and did routinely commit willful, readily preventable violations of mandatory 

federal mine safety and health standards at UBB. 

Overt Acts 

97. Overt acts committed in furtherance of the Mine Act Conspiracy and to effect the illegal 

objects thereof included, but were not limited to, the following: 

a. The imposition of staffing levels and production requirements, by 

BLANKENSHIP and others known and unknown to the Grand Jury, that. BLANKENSHIP and 

these others known and unknown to the Grand Jury knew would. result in continued routine 

violations of mandatory federal mine safety and health standards at L BB, as alleged in 

Paragraphs 67 and 68;,. 

b. the instructions and counsel to perform acts, and to commit omissions, that would... 

violate and cause violations of mandatory federal mine safety and health standards, alleged in 

graphs 59 throu 

the counsel to provide advance warning of federal mine safety speetion 

activities in UI3B's underground works, alleged in Paragraph. 66; 

d. 	providing and causing to be provided advance warning of federal mine safety 

inspection activities . in UBB's underground works, as alleged in Paragraphs 37 through 39; 
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e. concealing and covering up, and causing to be concealed and covered up, routine 

violations of mandatory federal mine safety and health standards at UBB in response to warnings 

of federal mine safety inspection activities in UBB's underground works. as alleged in Paragraph 

f. regularly pressuring U1313 management to increase coat production and reduce 

production costs while knowing that UBB was routinely failing to meet mandatory federal mine 

safety and health standards and that those steps would cause continued and increased violations 

of those standards at UBB, as alleged in Paragraphs 69 through 

g. awarding high levels of compensation to, and declining to discipline or punish, 

officials who committed and caused routine and ongoing violations of mandatory federal mine 

safety and health standards at UBB, as alleged in Paragraph 79; 

h. making and causing to be made false and misleading statements and omissions 

intended to conceal the existence of, and thereby perpetuate. the Mine Act Conspiracy, as alleged 

in Paragraphs 80 through 85; and 

i. committing routine violations of mandatory federal mine safety and health 

standards at UB r3, as alleged in Paragraphs 16 through 36. 

In violation of Title 30, United States Code, Section 820(d), and Title 18, United States 

Code, Section 371  
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Count Two 
(Conspiracy to Defraud the United States) 

98. The Grand Jury re-alleges Paragraphs 1 through 97 as if fully incorporated herein. 

99. Throughout the Indictment Period, at or near Montcoal, West Virginia, within the 

Southern District of West Virginia, and elsewhere within and without the Southern District of 

West Virginia, BLANKENSHIP, together with others known and unknown, unlawfully, 

willfully, and knowingly combined, conspired, confederated, and agreed together with each other 

to defraud the United States and an agency thereof, to wit, to hamper, hinder, impair, impede, 

and obstruct, by trickery, deceit, and dishonest means, the lawful and legitimate functions of 

DOL and its agency, MSHA, in the administration and enforcement of mine safety and health 

laws at UBB. 

Objects of the Conspiracy 

LOUwing the objects and purposes of the conspiracy were to hamper, hinder, 

impair, impede, and obstruct the lawful government functions of DOL and MSHA in the 

administration and enforcement of mine safety and health laws at .UBB  

Manner and Means 

	

101, 	The manner and means of the conspiracy included, but were not limited o the 

following: 

	

102. 	It was a part of this conspiracy that BLANKENSHIP, together with others known 

and unknown, would and did cause and counsel to be given to persons at UBB advance warning 

of federal mine safety inspection activities, knowing and intending that the persons receiving this 

advance warning would conceal and cover up and cause to be concealed and covered up 

violations of mandatory federal mine safety and health standards that otherwise would result in 

citations and shutdown orders issued by federal mine safety inspectors. 
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103. It was further a part of this conspiracy that members of the conspiracy known and 

unknown, upon receiving advance warning of federal mine safety inspection activities at UBB, 

would and did conceal and cover up and cause to be concealed and covered up violations of 

mandatory federal mine safety standards that would otherwise result in citations and shutdown 

orders issued by federal mine safety inspectors. 

Overt Acts 

104. In furtherance of the conspiracy, and to effect the illegal objects thereof, the 

following overt acts, among others, were committed in the Southern District of West Virginia 

and elsewhere. 

a. On many occasions on various dates throughout the Indictment Period, persons 

known and unknown gave and caused to be given to persons at UBB advance warning of federal 

mine safety inspection activities, knowing and intending that the persons receiving .  this advance 

warning would conceal and cover up and cause to be concealed and covered up violations o f 

mandatory federal mine safety standards that otherwise ould result in citations and shutdown 

orders issued by federal mine safety inspectors 

b. In or around the summer of 2009, BLANKENSHIP counseled the Known UBB 

Executive to cause UBB's underground operations to be warned in advance of federal mine 

safety inspection activities, knowing and intending that the persons receiving this advance 

warning would conceal and cover up and cause to be concealed and covered up violations of 

mandatory federal mine safety standards that otherwise would result in citations and shutdown 

orders issued by federal mine safety inspectors . 

c. On many occasions on various dates throughout the Indictment Period, persons 

known and unknown, upon receiving advance warning of federal mine safety inspection. 
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activities at .UBB, concealed and covered up, and caused to be concealed and covered up, 

violations of mandatory federal mine safety and health standards that otherwise would have 

resulted in citations and shutdown orders issued by federal mine safety inspectors. 

In violation of Title 18, United .States Code, Section 371  
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Count Three 

	

105, 	The Grand Jury re-allecs Paragraphs I through 104 as if fully incorporated 

herein: 

	

106. 	On or around April 8, 2010, in the Southern District of West Virginia, 

BLANKENSHIP, aided and abetted by others known and unknown, knowingly and willfully 

made and caused to be made materially false, fictitious, and fraudulent statements and 

representations; and knowingly and willfully made and used, and caused to be made and used, a 

false writing and document knowing the same to contain materially false, fictitious, and 

fraudulent statements and entries, in a matter within the jurisdiction of the executive branch of 

the Government of the United States, to wit, by filing and causing to be filed with the SEC a 

document containing statements, entries, and representations including the following: "I 

[Massey] do not condone any violation of MSHA regulations" and "we [Massey] strive to be in 

compliance with all regulations at all times," which statements BLANKENSHIP then and there 

well knew were false, fictitious and fraudulent. 

In violation of Title 18, United States Code. Section 001(a)(2) and (3), and Section 2. 
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Count Four 

107. 	The Grand Jury re-alleges Paragraphs 1 through 106 as if fully incorporated 

herein. 

From on or around April 7, 2010, through on or around April 9, 2010, 

BLANKENSHIP, aided and abetted by others known and unknown to the Grand Jury, did 

directly and indirectly, by means and instrumentalities of interstate commerce, and by means of 

•the mails and of the facilities of national securities exchanges, did make and cause to be m 

•untrue statements of material fact, and did omit to state, and cause to be omitted to state, material: 

facts necessary in order to make the statements made, in the light of the circumstances under 

which they were made, not misleading, did engage in acts and practices and courses of business 

-which operated and would operate as frauds and deceits upon persons, all in connection with the 

sale and purchase of securities, to wit, Massey Class A Common Stock, in that BLANKENSHIP, 

aided and abetted by others known and unknown to the Grand Jury, did directly and indirectly, 

make and cause to be made the statements, [w] [Massey] do not condone any violation of 

MSHA regulations," and."[wIe [Masseyj do not condone any violation of Mine Safety an 

Health Administration (MSHA) regulations," and we tMasseyl strive to be in compliance with 

all regulations at all times," in a filing made with the SEC by means of interstate wire 

transmission, and in a press release distributed by means of interstate wire transmissions and 

companies engaged in the business of distributing press releases by means of interstate wire 

transmissions. 

In violation of Title 15, United States Code, Section 78ff; Title 17, Code of Federal 

42 



Regulations, Section 240 10b-5; and Title 18 United States Code, Section 2. 

It S 0TH GO S DWIN IT 
United States Attorney 

STEVEN R. RUBY 
Assistant United States Attorney 
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EXHIBIT G 



UNDERTAKING 

I, Donald L Blankenship, have retained counsel to represent me in connection with a 

federal criminal grand jury investigation conducted by the Office of the United States Attorney for 

the Southern District of West Virginia and agents of the Federal Bureau of Investigation and 

Federal Mine Safety and Health Administration, as well as in connection with any concurrent or 

other proceedings relating to Performance Coal Company 'Performance"), Massey Energy 

Company ("Massey"), Massey Coal Services, Inc ("MCS"), and any affiliates or certain officers, 

employees or other persons associated with these entities. It is my understanding that Massey will 

indemnify me and/or advance on my behalf the fees and costs associated with this representation, 

contingent upon the following factual representations and undertakings, which I hereby make and 

declare to be true: 

1. In the performance of my actions as an officer, director, employee, or consultant of 

Massey and/or any of its affiliates and subsidiaries, including but not limited to MCS, I acted in 

good faith and in a manner that I reasonably believed to be consistent with the best interests of 

Massey and its affiliates and subsidiaries; 

2. In the performance of my actions as an officer, director, employee, and consultant 

of Massey and/or any of its affiliates and subsidiaries, including but not limited to MCS, I had no 

reasonable cause to believe that my conduct was ever unlawful; and 

3. If it shall ultimately be determined that I am not entitled to the indemnification 

described above and in any applicable Agreement for Indemnification, consistent with governing 

laws, I hereby agree to repay Massey any sums that Massey has expended on my behalf for 

indemnification or advancement 



I further understand that, in any event, Massey, Performance, and/or MCS shall not be 

obligated to indemnify me or advance further fees and costs on my behalf if (i) I should enter a 

plea of guilty, or be found guilty by a court or jury, on any criminal charge related to my actions as 

an officer, director, employee, and consultant of Massey and/or any of its affiliates and 

subsidiaries, including but not hmited to MCS, or otherwise relating to the subject matter of the 

above-described criminal investigation; or (ii) Massey, Performance, and/or MCS otherwise 

determines that I am not entitled to indemnification under governing laws. 

Dated: . _41  , 2011 Syvt.oat aY6,v4w4  
Donald L. Blankenship 
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