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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF KENTUCKY 

NORTHERN DIVISION 
COVINGTON  

CASE NO. CR07-39-02-WOB 
 
 

UNITED STATES OF AMERICA      PLAINTIFF 
 
 
VS. 
 
 
WILLIAM J. GALLION       DEFENDANT 

 
 
 

EMERGENCY MOTION OF DEFENDANT WILLIAM J. GALLION TO SET ASIDE 
AUGUST 14, 2007 ORDER 

 
 Now Comes Defendant William J. Gallion (“Defendant Gallion”) and files this his 

Motion to Set Aside August 14, 2007 Order, on the grounds that the United States District Court 

for the Eastern District of Kentucky, Northern Division at Covington (the “District Court”) 

lacked jurisdiction to enter such Order after Defendant Gallion filed his Notice of Appeal. 

I.     FACTS 

On June 21, 2007, the District Court entered an Order Setting Conditions of Release with 

respect to Defendant William J. Gallion, releasing Defendant Gallion on Personal Recognizance.  

(Exhibit A at 1.)  On August 10, 2007, the District Court revoked Defendant Gallion’s bond at a 

status conference (Exhibit C at 16), entering an Order to this effect the same date (Order, Exhibit 

B at ¶5).  The District Court set forth its reasons for revoking Defendant Gallion’s bond orally at 

the status conference (Exhibit C) and in its August 10, 2007 Order (Exhibit B).  A copy of the 

transcript of the August 10, 2007 status conference is attached as Exhibit C.    
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On August 13, 2007, Defendant Gallion filed his Notice of Appeal from the District 

Court’s Order of August 10, 2007.  (Exhibit D.)  Then, on August 14, 2007, the District Court 

entered an Order pursuant to 18 U.S.C. §3142(f)(2), finding “that information exists that was not 

known . . . at the time of [the original detention] hearing that has a material bearing on the issue 

of whether there are conditions of release that will reasonably assure the appearance of [the 

defendants] as required.”  (Exhibit E at ¶1.)  The District Court then ordered “That a reopened 

hearing, as provided for in the above statute, shall be held before the undersigned on Tuesday, 

August 21, 2007 at 9:30 a.m.”  (Exhibit E at ¶1.)  The District Court further ordered the 

probation officer to “prepare a complete new Pre-Trial Sentence Report, which shall include a 

preliminary calculation of the applicable sentencing guidelines and statutory maximum or 

minimum penalties applicable and a comprehensive financial statement by the defendants in 

addition to the usual information.”  (Exhibit E at ¶2.)  The Order directed that the defendants be 

detained pending the reopened hearing pursuant to 18 U.S.C. §3142(f)(2).  (Exhibit E at ¶3.) 

II.     ARGUMENT AND CITATION OF AUTHORITY 

I. The District Court Lacked Jurisdiction to Enter the August 14, 2007 Order. 

 It is well settled that district courts lack jurisdiction to enter orders that affect the merits 

of an appeal after a notice of appeal is filed.  Marrese v. American Academy of Orthopaedic 

Surgeons, 470 U.S. 373, 379, 105 S.Ct. 1327, 1331 (1985); Griggs v. Provident Consumer 

Discount Co., 459 U.S. 56, 58, 103 S.Ct. 400, 402 (1982) (per curiam); Workman v. Tate, 958 

F.2d 164 (6th Cir. 1992); U.S. v. Holloway, 740 F.2d 1373, 1382-83 (6th Cir. 1984).  Citing the 

United States Supreme Court, the Court of Appeals stated that it is “generally understood that a 

federal district court and a federal court of appeals should not attempt to assert jurisdiction over a 
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case simultaneously.”  Holloway, 740 F.2d at 1382, citing Griggs, 459 U.S. at 58, 103 S.Ct. at 

402.  The Court of Appeals further explained, “The filing of a notice of appeal is an event of 

jurisdictional significance- it confers jurisdiction on the court of appeals and divests the district 

court of its control over those aspects of the case involved in the appeal.”  Id.     

 Here, the District Court lacked jurisdiction to enter its August 14, 2007 Order detaining 

Defendant Gallion (Exhibit E at ¶3) and ordering that a reopened hearing be held (Exhibit E at 

¶1), as Defendant Gallion had previously filed his Notice of Appeal (Exhibit D) from the Order 

revoking his bond on August 10, 2007 (Exhibit B at ¶5).  There are two recognized exceptions to 

this general rule, neither of which apply to the present case.  First, district courts may enter 

remedial orders not affecting the merits of the appeal, such as orders granting bail to a successful 

habeas petitioner.  Holloway, 740 F.2d at 1382.  Second, a district court is not divested of 

jurisdiction if the notice of appeal is from a patently non-appealable order.  Id.   

A. The August 14, 2007 Order Affects the Merits of the Appeal. 

In Holloway, the sentence imposed contained certain restrictions that implicated first 

amendment concerns.  Thus, Holloway filed a notice of appeal with respect to those restrictions.  

In the interim, Holloway filed a motion to reduce or correct the sentence, and the district court 

entered an order with respect to the removal of these restrictions from the sentence.  Id. at 1381-

82.  The Holloway court found that the action by the district court was void, as it affected the 

merits of the appeal.  Id. at 1382.  Accordingly, it was required to review the sentence as 

originally imposed.  Id. 

Similarly, the action by the District Court in the present case clearly affects the merits of 

the appeal.  The substantive issue is whether Defendant Gallion’s bond was properly revoked on 
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August 10, 2007 for the reasons set forth by the District Court at that time.  The District Court 

set forth its reasons for revoking Defendant Gallion’s bond orally at the status conference 

(Exhibit C) and in its August 10, 2007 Order, which was entered pursuant to 18 United States 

Code Section 3142(i) (Exhibit B).  Federal Rules of Appellate Procedure Rule 9(a) requires the 

district court to state in writing, or orally on the record, the reasons for an order regarding the 

release or detention of a defendant in a criminal case.  After Defendant Gallion filed his Notice 

of Appeal with respect to the reasons set forth for his detention (Exhibit D), the Court entered an 

Order directing that he be detained pursuant to 18 U.S.C. §3142(f)(2), pending a reopened 

hearing set to take place on August 21, 2007.  (Exhibit E at ¶1, ¶3.)   

Presumably, the District Court will make new or additional findings with respect to 

Defendant Gallion's detention at the reopened hearing.  The August 14th Order itself finds “that 

information exists that was not known . . . at the time of [the original detention] hearing that has 

a material bearing on the issue of whether there are conditions of release that will reasonably 

assure the appearance of [the defendants] as required.”  (Exhibit E at ¶1.)  For the reopened 

hearing, the probation officer shall “prepare a complete new Pre-Trial Sentence Report, which 

shall include a preliminary calculation of the applicable sentencing guidelines and statutory 

maximum or minimum penalties applicable and a comprehensive financial statement by the 

defendants in addition to the usual information.”  (Exhibit E at ¶2.)  The reopened hearing will 

clearly address Defendant Gallion’s bond revocation, the substantive issue on which the Notice 

of Appeal was filed.  As such, the District Court’s subsequent actions are void and cannot be 

taken into account by the Court of Appeals, as the Court of Appeals must review the bond 
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revocation as originally imposed.  See Holloway, 740 F.2d at 1382 (reviewing the sentence as 

originally imposed where the district court’s subsequent actions were void). 

Cases holding that the district court retained jurisdiction after a Notice of Appeal was 

filed are distinguishable.  U.S. v. Krzyske, 857 F.2d 1089 (6th Cir. 1988); Jago v. U.S. Dist. 

Court, Northern Dist. of Ohio, Eastern Division at Cleveland, 570 F.2d 618 (6th Cir. 1978); U.S. 

v. Black, 543 F.2d 35 (7th Cir. 1976).  Black, which was decided by the United States Court of 

Appeals for the 7th Circuit, generally holds that a district judge may revoke a defendant’s bond if 

a defendant violates the conditions of a bond under which he has been released pending appeal, 

if the violation is a reason that would have supported an initial denial of the defendant's 

application for release.  Black, 543 F.2d at 37.  First, the Defendant has not been released 

pending appeal, rather his bond was revoked and he appealed the revocation.  Second, the 

present appeal is from the revocation of the bond itself.    While it is true that district courts 

retain some jurisdiction over the person of the defendant, the court is divested of jurisdiction 

unless “‘the question concerning the physical custody of the defendant pending further review 

does not affect the matters involved in the appeal itself.’”  Workman v. Tate, 958 F.2d 164 (6th 

Cir. 1992), quoting Jago, 570 F.2d at 622.  These cases are clearly distinguishable, as Defendant 

Gallion’s physical custody pursuant to the August 10, 2007 Order is the actual issue being 

appealed.   

B. The August 10, 2007 Order is an Appealable Order. 

 United States Court of Appeals 6th Circuit Rule 9 states, "Review of district court orders 

respecting pretrial release is by way of appeal, rather than motion.  These appeals are given 

expedited treatment and, for that reason, are heard without the necessity of briefs."  Federal 
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Rules of Appellate Procedure Rule 9(a) pertains to release before a judgment of conviction, and 

states in pertinent part: 

(1) The district court must state in writing, or orally on the record, the reasons for an 
order regarding the release or detention of a defendant in a criminal case. A party 
appealing from the order must file with the court of appeals a copy of the district court's 
order and the court's statement of reasons as soon as practicable after filing the notice of 
appeal. An appellant who questions the factual basis for the district court's order must file 
a transcript of the release proceedings . . . . 
 
(2) After reasonable notice to the appellee, the court of appeals must promptly determine 
the appeal on the basis of the papers, affidavits, and parts of the record that the parties 
present or the court requires. Unless the court so orders, briefs need not be filed. 
 
The District Court’s Order is an appealable order.  Fed. R. App. Proc. 9(a)(1).  The 1994 

amendment to Federal Rule of Appellate Procedure broadened the scope of appealable orders.  

Fed. R. App. Proc. 9(a)(1); Fed. R. App. Proc. 9 (1994) advisory committee’s note.  The old rule 

“applied only to a defendant’s appeal from an order ’refusing or imposing conditions of 

release.’”  Fed. R. App. Proc. 9(a)(1); Fed. R. App. Proc. 9 (1994) advisory committee’s note.  

Subdivision (a) now applies to appeals from “an order regarding the release or detention” of a 

criminal defendant before judgment of conviction.  Id.  The August 10, 2007 Order was 

“regarding the . . . detention of a defendant in a criminal case.”  As such, the August 10, 2007 

Order is clearly an appealable order, which is heard on such an expedited basis that briefs need 

not even be filed.  Fed. R. App. Proc. 9(a)(2); Fed. R. App. Proc. 9, committee’s notes. 

C. Defendant Gallion’s incarceration prevents him from being able to complete the 
comprehensive financial statement required by the August 14, 2007 Order. 

 
The August 14, 2007 Order directed the probation officer to “prepare a complete new 

Pre-Trial Sentence Report, which shall include a preliminary calculation of the applicable 

sentencing guidelines and statutory maximum or minimum penalties applicable and a 
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comprehensive financial statement by the defendants in addition to the usual information.”  

(Exhibit E at ¶2.)  As stated previously, the Court lacked jurisdiction to enter the August 14, 

2007 Order.  Additionally, the Defendants are without a means to obtain the information 

necessary to complete the comprehensive financial statement as directed by the Court’s August 

14, 2007 Order so long as they are incarcerated.  Their incarceration prevents them from being 

able to obtain the necessary documents. 

III.  CONCLUSION 

As in Holloway, the August 14, 2007 Order is “’null and void since [this Court] was 

without jurisdiction . . . after the appeal had been taken.’”  Id. (citing Keohane v. Swarco, Inc., 

320 F.2d 429, 432 (6th Cir. 1963).  For the foregoing reasons, Defendant Gallion respectfully 

requests that this Court set aside the Order of August 14, 2007, including the reopened hearing 

set therein and the requirement that the financial statement be completed while Defendants are 

incarcerated. 

SUBMITTED this 15th day of August, 2007. 

Respectfully submitted, 
 
 

s/ O. Hale Almand, Jr.     
ALMAND & WIGGINS 
1922 Forsyth Street 
P.O. Box 1605 
Macon, Georgia 31202-1605 
(478) 746-2237 
(478) 746-2434 (fax) 
ohale@halealmand.com 
 
Signatures continued on next page.

Case 2:07-cr-00039-WOB     Document 52-1     Filed 08/15/2007     Page 7 of 9




 
 

 
 8 

 
s/ W. Robert Lotz            
KY BAR NO.:  42210 
120 West Fifth Street 
Covington, KY 41011 
(859) 462-7984 (cell) 
(859) 491-2206 
(859) 491-2234 (fax) 
 ParkerLotz@aol.com   
Attorney for Defendant Gallion 
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 CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that the foregoing was electronically filed with the Clerk of 

the United States District Court for the Eastern District of Kentucky, Northern Division at 

Covington, Delivery, and that the Clerk is respectfully requested to send a notice of same 

to:  LAURA K. VOORHEES, ESQUIRE, Assistant United States Attorney, 700 Scott 

Street, 3rd Floor, Covington, Kentucky 41012; and, to the following attorneys, on this 

15th day of August, 2007.  

 
 
ATTORNEY FOR DEFENDANT CUNNINGHAM: 

DAVID DAVIDSON, ESQUIRE    
213 E. 4th Street      
P.O. Box 1078      
Covington, Kentucky  41011     

 
 
ATTORNEY FOR DEFENDANT MILLS: 

JAMES A. SHUFFETT, ESQUIRE 
Suite 400 
271 West Short Street 
Lexington, Kentucky 40507 

 
 s/O. Hale Almand, Jr.                  __ 
Attorney for Defendant Gallion 
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