
IN THE CIRCUIT COURT OF
HARRISON COUNTY, WEST VIRGINIA

LENORA PERRINE, CAROLYN HOLBERT,
WAIJNONA MESSINGER CROUSER,
REBECCAH MORLOCK, ANTHONY BEEZEL,
MARY MONTGOMERY, MARY LUZADER,
TRUMAN R. DESIST, LARRY BEEZEL, and
JOSEPH BRADSHAW, individuals residing in West Virginia,
on behalf of themselves and all others similarly situated,

Plaintiffs,

vs. Case No. 04-C-296-2

(Honorable Thomas A. Bedell)

Defendants.

E.I. DU PONT DE NEMOURS AND COMPANY,
a Delaware corporation doing business in West Virginia,
MEADOWBROOK CORPORATION, a dissolved
West Virginia corporation, MATTffiESSEN & HEGELER ZINC
COMPANY, INC., a dissolved Illinois corporation formerly
doing business in West Virginia, and
T. L. DIAMOND & COMPANY, INC.,
a New York corporation doing business in West Virginia,

II'

/------------------
ORDER DENYING MOTION FOR NEW TRIAL

The following pleadings are before the Court:

1. DuPont's "Motion for a New Trial" and Memorandwn of Law in Support of Motion for

a New Trial;

2. Plaintiffs' Response to Defendant DuPont's Motion for New Trial; and,

3. DuPont's Reply to Plaintiffs' Response to Defendant DuPont's Motion for a New Trial.

Specifically, DuPont moved the Court to vacate all of the jury's verdicts and grant a new

trial on all issues, including: Plaintiffs' claims of negligence, public and private nuisance, trespass,



and strict liability, submitted to the jury in Phase I of the trial; Plaintiffs' medical monitoring claim,

submitted to the jury in Phase II of the trial; Plaintiffs' property remediation claim, submitted to the

jury in Phase III of the trial; and, Plaintiffs' punitive damages claim, submitted to the jury in Phase

IV ofthe trial. Upon review of the above referenced pleadings, and after conducting a thorough

examination of the pertinent legal authority, the Court finds, for the reasons set out below, that

DuPont's Motion for a New Trial is due to be denied.

FINDING OF FACTS AND CONCLUSIONS OF LAW

I. Weight of the evidence.

DuPont argues that each of the verdicts rendered in this matter is against the clear weight of

the evidence. The trial judge has the authority to weigh the evidence and consider the credibility of

the witnesses. If the trial judge finds the verdict is against the clear weight of the evidence, is

based on false evidence or will result in a miscarriage ofjustice, the trial judge may set aside the

verdict. A trial judge's decision to award a new trial is not subject to appellate review unless the

trial judge abuses his or her discretion. See In re State Public Bldg. Asbestos Litigation, 193

W.Va. 119, 126,454 S.E.2d 413, 420 (W.Va. 1994).

The Court heard five weeks of testimony, both live and by videotape, and reviewed the

numerous exhibits submitted by each party. In determining the admissibility of the testimony

and listening to the testimony, the Court considered the credibility and expertise of the various

witnesses. The Court finds plaintiffs submitted ample evidence in the form of witness testimony

and documentary evidence to support the jury verdicts and that the verdicts were consistent with

the great weight of evidence.

Upon these findings, DuPont's Motion for New Trial based on the weight of the evidence

is DENIED.
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II. Excluded Evidence.

A. Statute of Limitations.

Although DuPont complains the Court erred in excluding evidence related to DuPont's

statute of limitations defense, DuPont is, in fact, arguing the Court improperly granted summary

judgment on DuPont's statute of limitations defense. DuPont argues that more than two years

prior to filing suit, the class residents were aware, or should reasonably have become aware, that

they or their properties may have been adversely affected as a result of the smelter's operations.

See Gaither v. City Hospital, Inc., 199 W. Va. 706, 487 S.E.2d 901 (1997). Plaintiffs, on the

other hand, contend that federal law controls the commencement of the statute of limitations and

they have presented substantial evidence that they filed suit within six months of learning the

class area was contaminated with heavy metals from the smelter. 42 U.S.C. § 9658(a)(1). Upon

review ofthe substantial evidence presented by the parties, the Court fotmd as a matter of law

that Plaintiffs lacked knowledge sufficient to trigger the running of the statute of limitations,

whether under Gaither or the provisions of the federal statute, until December 2003.

In support of its own summary judgment motion on the statute of limitations and in its

evidentiary proffer at trial, DuPont cited to media reports, litigation from the 1920s, and some

community meetings, arguing that all the residents should have reasonably known more than two

years prior to filing suit (June 2004) that they or their properties had been contaminated. DuPont

did not, however, offer any evidence that any class member had knowledge of contamination

whether by the media, previous litigation, or some other means-sufficient to trigger the statute

of limitations prior to 2003.

The Plaintiffs, on the other hand, demonstrated that it was only after a December 2003

study, which was commissioned by plaintiffs' counsel, that residents in the communities
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surrounding the Spelter smelter learned there was widespread contamination from the Spelter

smelter. See Perrine Affidavit at ~ 8; Flowers Expert Report (previously submitted to the Court

in support of Plaintiffs' Motion for Class Certification). Moreover, Plaintiffs submitted

undisputed evidence demonstrating that in 2001, DuPont itself undertook to assure the

community that there was no risk to residents living near the smelter. See DuPont Newsletter

(stating "[t]he current sampling data and risk assessment indicate that there is no current risk to

the Spelter community from off-site releases" and "properties in the Town of Spelter have not

been impacted by the site and that the site should not diminish property values").!

The Court finds that the evidence submitted by the parties could lead to only one

reasonable conclusion: the class members did not know and had not reason to know about their

claims more than two years prior to the filing of their Complaint.

For the reasons outlined above, DuPont's Motion for a New Trial due to the exclusion of

evidence relating to DuPont's statute of limitations defense is DENIED.

B. Perrine's Single Blood-Lead Test.

DuPont contends the Court erred in excluding evidence of a single blood-lead test

conducted on Lenora Perrine after suit was filed. DuPont contends such evidence (that Lenora

Perrine's blood lead levels were at normal limits) was relevant to whether DuPont had "exposed"

the class to arsenic, cadmium, and lead during the liability portion of the trial? In response,

Plaintiffs argued such evidence was irrelevant and prejudicial. Generally, the trial court is vested

with discretion in its application of the Rules of Evidence and its evidentiary rulings. Brooks v.

Galen a/West Virginia, Inc., 220 W. Va. 699, S.E.2d 272,276 (W. Va. 2007). The Court

1 Previously submitted as Exhibit #35 at Class Certification Hearing.
2 This position may be somewhat inconsistent with DuPont's other contention that the past and current medical
conditions of the class representatives were not relevant to the liability phase of the trial. See e. g., Tr. at 2071: 11-13.
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ultimately found the evidence would not assist the triers of fact in deciding liability during Phase

I and, as such, ruled the evidence to be inadmissible.

DuPont sought to admit evidence of Lenora Perrine's single blood lead test through the

videotaped testimony of Dr. Haeley Harmon, Mrs. Perrine's family physician. DuPont argued

that the blood lead test results (showing her blood lead levels were within "normal" range in

2005) would demonstrate that (1) Mrs. Perrine had not been exposed to arsenic, cadmium and

lead and (2) rebut Doctor Brown's testimony that it is unsafe to live in Spelter. DuPont

contended that it needed Dr. Harmon's testimony in order to establish Mrs. Perrine was given a

blood lead test and the results of that test. Tr.2977-2978. In response, Plaintiffs stated they did

not dispute the fact of the testing or the results, but rather the relevance. DuPont did not intend

to elicit any substantive testimony from Dr. Harmon about the test and its results, its efficacy or

its relationship to the class members. Given that authenticity and foundation were not at issue,

the Court found that Dr. Harmon's testimony was unnecessary and that to the extent such

testimony was admissible, it would need to be introduced by DuPont's expert witness.

DuPont next sought to admit evidence of Lenora Perrine's single blood lead test through

Mrs. Perrine herself. DuPont argued broadly that it intended to raise the blood lead test "simply

for the purpose of exposure, because it goes to that issue." Ir. at 3071. In response, Plaintiffs

argued that DuPont should only be permitted to introduce such evidence through an expert who

could testify about the relevance of the blood lead results. Plaintiffs also argued that the

admission of such evidence would be unfairly prejudicial and would require Plaintiffs to submit

rebuttal evidence of Mrs. Perrine's past and current medical conditions, which would simply

create juror confusion. Tr. at 3072-3075. Weighing the parties' arguments, the Court found that

asking Mrs. Perrine about whether she had undergone a blood lead test would not assist the jury
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in regards to the general issue of liability. At this stage in the proceedings, however, the Court

explicitly left the door open for DuPont's experts to testify with regard to the blood lead test.

DuPont sought to admit evidence of Mrs. Perrine's blood lead test through its sole expert:

Dr. Rodricks. The Court conducted a hearing, outside the presence of the jury, to review Dr.

Rodricks' testimony about Mrs. Perrine's blood lead test. During this hearing, Dr. Rodricks

acknowledged that Mrs. Perrine's results applied only to her and could not be extrapolated to

conclusions about the class. In short, Dr. Rodricks could not explain whether or how Mrs.

Perrine's blood test made it more or less probable that there is ongoing exposure of arsenic,

cadmium or lead in the class area. Given Dr. Rodricks' inability to show the relevance of Mrs.

Perrine's single blood lead test to the class, the Court concluded that such evidence would be

irrelevant and would not assist the trier of fact in deciding the ultimate issue of liability.

Finally, DuPont has argued that it should have been permitted to introduce evidence of

the single blood test to impeach Dr. Brown and Dr. Werntz's testimony. Taken in its proper and

entire context, neither Dr. Brown's testimony or Dr. Werntz's testimony would have been

rebutted by the fact of Mrs. Perrine's blood lead test.

For the reasons outlined above, DuPont's Motion for a New Trial dueto the exclusion of

evidence relating to Mrs. Perrine's single blood lead test is DENIED.

C. Desi.gnated Testimony of the Class Representatives.

DuPont argues it is entitled to a new trial because it was not permitted during the liability

phase of the trial to present excerpts from the plaintiffs' depositions concerning whether any of

the named representatives had communicated directly with DuPont and whether any of the

named representatives had requested or undergone testing for the presence of arsenic, cadmium

and lead. The Court ruled that testimony as to whether the plaintiffs "did or didn't talk to
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DuPont or whether they did or didn't ask for screening of lead, cadmium and arsenic" would not

assist the trier of fact in any way and, therefore, was inadmissible. Tr. at 3304:2-17. Whether

the class representatives ever talked to a DuPont representative or ever requested a heavy metal

screening does not make exposure more or less probable and, therefore, would not have assisted

the jury in deciding the ultimate issue in Phase I.

DuPont argues belatedly that the excerpts were necessary to rebut Plaintiffs' counsel's

arguments (primarily made in later phases of the trial, particularly Phase IV (punitive damages»

that DuPont lied to class members and that class members had requested DuPont test their soil.

First, no plaintiff testified that DuPont had specifically lied to him/her or that he/she had

requested DuPont test hislher soil. Rather, the evidence demonstrated that DuPont had engaged

in an orchestrated public relations campaign via DuPont Newsletter advising the community it

was not in danger rather than any literal conversation between a class representative and a

DuPont representative. Second, DuPont only sought to admit the testimony during Phase I

(Liability) and did not argue in any later phase that it should be permitted to admit such

evidence. To the extent DuPont believed such evidence was necessary to defend against punitive

damages, DuPont should have sought to admit the evidence during subsequent phases. DuPont,

however, failed to do so.

DuPont's contention that it did not have an adequate opportunity to object or ague this

issue is somewhat disingenuous. Over the course of five weeks, the Court took up motions, both

oral and written, nearly every day and at nearly every break Certainly the Court did not prevent

DuPont from seeking to introduce evidence concerning communications with DuPont and/or

requests for heavy metal screening during any other phases of the trial nor did the Court prevent

DuPont from cross-examining the Plaintiffs on other issues.
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For the reasons outlined above, DuPont's Motion for a New Trial due to the exclusion of

designated portions of the class representatives' testimony is DENIED.

III. Admitted Evidence.

A. Evidence and Testimony of Other Sites.

DuPont argues that the Court erroneously admitted evidence of other alleged misconduct

and is therefore entitled to a new trial. Specifically, DuPont claims that the Court violated the

procedural protections that Rule of Evidence 404(b) requires by either not following the

appropriate safeguards or inadequately following those safeguards. A new trial should not be

granted unless it is reasonably clear that prejudicial error has crept into the record or that

substantial justice has not been done. State ex reI. Meadows v. Stephens, 2000, 207 W.Va. 341,

532 S.E.2d 59; Morrison v. Sharma, 1997,200 W.Va. 192,488 S.E.2d 467. DuPont, at trial and

in the instant motion, has failed to make the requisite showing of unfair prejudice or substantial

injustice.

For the reasons outlined below, DuPont's Motion for a New Trial due to the admission of

evidence and testimony related to other sites is DENIED.

1. Testimony of Kathleen Forte.

DuPont contends that the Court improperly admitted 404(b) evidence through the

testimony of Ms. Kathleen Forte, the head of global communications for the entire DuPont

company. During her video-deposition, played to the jury, Plaintiffs elicited testimony

concerning other DuPont facilities over which Ms. Forte presumably headed up communications.

DuPont contends that such evidence and testimony of other sites constitutes other crimes or bad

acts under the meaning of 404(b).

8



The Court finds DuPont's position to be unfounded. First, the testimony proffered

through Ms. Forte does not fit within the framework of 404(b) evidence. Evidence relating to

DuPont's other sites was not offered as evidence of other bad acts but rather was offered as a

means of questioning the credibility of her testimony (she claimed to know little to nothing about

the Spelter site despite serving as Vice President of Public Affairs and despite direct involvement

in DuPont's strategy to minimize liability for the Spelter site). Second, to the extent her

testimony may fall within the procedural protections of 404(b), DuPont waived its rights to these

protections by not raising a proper objection. A passing reference to "other sites which are not

the subject of this litigation" (9/13/07 Tr. at 1204-1205) is not a properly articulated 404(b)

objection. Third, DuPont was provided ample opportunity to cure any unfair prejudice through

the introduction of its own deposition testimony designations, and as a result, is unable to make

the requisite showing of unfair prejudice or substantial injustice warranting anew trial.

2. Testimony of Dr. Joseph Rodricks.

DuPont contends that the Court improperly admitted 404(b) evidence through the

testimony of Dr. Joseph Rodricks. The allegedly improper testimony related to Dr. Rodricks'

involvement in submitting false information to the United States Environmental Protection

Agency about a chemical manufactured at another plant by DuPont. This evidence falls within

Rule 608(b) and impeachment.

The admissibility of evidence regarding a witness's character for truthfulness or

untruthfulness is within the sound discretion of the trial judge and depends upon the totality of

the circumstances. State v. Wood, 460 S.E.2d 771, 194 W.Va. 525 (1995). The extent of cross-

examination respecting collateral matters tending to show a witness's lack of honesty or

truthfulness rests within the judge's discretion. Pullman Co. v. Hall, 55 F.2d 139 (4th Cir. 1932).
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3. Phase IV 404(b) Issues.3

In its motion for new trial, DuPont contends that the Court improperly conducted the

404(b) procedural protections prior to the commencement of the punitive phase of the trial and

that the in camera hearing was rendered meaningless because the Court only entertained general

arguments from the parties about the relevance of the Parkersburg evidence. Upon review of the

record, the Court finds that the in camera review contained specific arguments showing a

relevant purpose for specific pieces of evidence and sufficient to satisfy the requirements ofState

v. McGinnis, 193 W. Va. 147,455 S.E.2d 516 (1994). See e.g., 10/16/07 Tr. at 5165 (discussing

Plaintiffs' Exhibit 71804); 5166 (discussing Plaintiffs' Exhibits 47776 and 47872); 5167

(discussing Plaintiffs' Exhibit 47781) and 5169 (discussing Plaintiffs' Exhibit 32226).

B. Inflammatory, Prejudicial & Baseless Statements.

DuPont contends that Plaintiffs' counsel made a number of statements to the jury that

"crossed the line" and deprived DuPont of a fair trial. The Court has reviewed the seven specific

instances ofalleged error and finds that it acted properly and within its discretionary authority.

The Court's findings are consistent with the law of West Virginia, which provides for "great

latitude ... to counsel in the argument of cases." State v. Kennedy, 162 W. Va. 244, 249 S.E.2d

188 (1978). None of the Plaintiffs' counsel's statements was so inflammatory, prejudicial or

baseless as to require .a new trial.

c. Expert Testimony of Dr. Kirk Brown and Mr. Steven Amter.

DuPont argues that Plaintiffs' experts, Dr. Brown and Mr. Amter, testified outside their

areas of expertise and that this alone is sufficient reason to order a new trial. Whether a witness

3 DuPont has also taken issue with the curing instruction offered by the Court as lacking in specificity. However, a
review of the Court's instruction reflects the specific and precise purpose. See Phase IV Jury Instruction ("In this
case, plaintiffs are offering this evidence to show how DuPont managed the off-site environmental issues at another
site within the State of West Virginia.")
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is qualified to state an opinion is a matter which rests within the discretion of the Court. Taylor

v. Cabell Huntington Hosp., Inc., 208 W. Va. 128,538 S.E.2d 719 (2000). The Court has

already addressed in detail Brown's and Amter's qualifications to render an expert opinion as

well as the permissible scope their opinions. The Court now re-affirms those Orders and further

finds that each witness's testimony at trial was properly within his field of expertise.

Dr. Brown has an extensive background in risk assessment, and his testimony related to

his risk assessment of the class area. Similarly, Mr. Amter demonstrated the education,

experience and technical background sufficient to allow him to testify as to the condition and

practices at smelting and metal extraction facilities, the standard of care, and the environmental

history ofDuPont and other plant owners during the relevant time period. Mr. Amter's trial

testimony remained within these defined parameters.

For the reasons outlined above, DuPont's Motion for a New Trial due to expert testimony

is DENIED.

D. Eliciting Testimony Outside Witness's Personal Knowledge.

DuPont complains the Court ignored West Virginia Rule of Evidence 602 by admitting

the deposition testimony of Kathy Forte and James Nelson and by allowing Plaintiffs' counsel to

ask questions of DuPont's Corporate Representative (Sathya Yalvigi) on topics outside his

personal knowledge. DuPont argues that the resulting testimony from each of these witnesses

was so prejudicial to DuPont as to warrant a new trial. The Court finds DuPont's argument

unavailing. Rule 602 requires witnesses to testify to events within their personal knowledge.

Based on the Court's review of the record, it does not appear that any witness provided

testimony outside of his or her personal knowledge.
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For the reasons outlined above, DuPont's Motion for a New Trial due to testimony

outside a witness's personal knowledge is DENIED.

E. Communications with Regulatory Agencies.

DuPont contends Plaintiffs' causes of action were based on DuPont's lawful and

constitutionally protected petitioning activity. Specifically, DuPont argues the jury should not

have been permitted to hear evidence of DuPont's efforts to obtain favorable administrative

action. The Court rejects DuPont's invocation of the Noerr-Pennington doctrine in the

circumstances of this case.

Plaintiffs' causes of action arose from DuPont's contamination of the communities

surrounding the Spelter smelter and DuPont's refusal to remove the contamination from

surrounding properties. DuPont defended against claims of off-site contamination and the lack

of off-site remediation by pointing to regulatory agencies that purportedly approved of a

remediation restricted to the smelter property and contending that the regulatory agencies'

approval of the remediation plan is evidence ofno unreasonable contamination to the

surrounding communities. DuPont may not rely on regulatory agencies' findings as a defense

and, at the same time, preclude Plaintiffs from presenting evidence of DuPont's purported

manipulation of those same agencies.

The Noerr-Pennington doctrine and the West Virginia Constitution prevent a party from

predicating a cause of action upon a party's mere attempt to influence government. Although the

Noerr-Pennington doctrine and West Virginia's Constitution provide a qualified immunity from

suit to parties attempting to influence or encourage government action, neither the doctrine nor

the Constitution precludes evidence of such activity if the evidence is probative and not unfairly

prejudicial. DuPont's reliance on regulatory decisions as a defense makes DuPont's
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communications with the agency relevant. In the instant action, the Court admitted evidence of

DuPont's communications with regulatory agencies because such communications confirmed the

existence and the magnitude of the contamination, were admissions made by a party opponent,

rebutted DuPont's claims that there is no off-site contamination and no need for remediation, and

rebutted DuPont's defense/reliance on regulatory agencies' findings of no unreasonable risk of

off-site contamination.

For the reasons outlined above, DuPont's Motion for a New Trial due to evidence of

DuPont's communications with regulatory agencies is DENIED.

F. DuPont's Motions in Limine.

DuPont also argues that many of its motions in limine were improperly denied. Rather

than making the same arguments previously presented to the Court, DuPont incorporates its

previous arguments, objections and motions submitted to the Court. Plaintiffs do likewise. Just

as the parties have relied on their previous arguments, objections and motions, the Court

reiterates its previous rulings and incorporates by reference all Orders previously entered on

these issues.

For the reasons outlined below, DuPont's Motion for a New Trial due to evidence of

DuPont's communications with regulatory agencies is DENIED.

IV. Jury Instructions, Verdict Forms and Answers to Jury Questions.

DuPont broadly contends that the jury instructions, verdict forms and answers to jury

questions, individually and as a whole, were legally erroneous and unfair to DuPont. The Court

finds that its instructions, verdict forms and answers to jury questions were consistent with West

Virginia law and proper. Accordingly, DuPont's Motion for a New Trial due to erroneous

instructions, verdict forms and answers is DENIED.
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The following discussion addresses the specific examples of error raised by DuPont:

A. Phase I Verdict Form.

DuPont argues that the jury should have been required to make a threshold finding of

whether the presence of arsenic, cadmium or lead created "an unreasonable risk of harm to the

plaintiffs' or the lands" and that the Court provided no guidance to the jury concerning the

meaning of "exposure." Phase I determined liability for tortious acts. The Court finds these

instructions sufficient for a jury to fairly make liability determinations addressing negligence, public

and/or private nuisance, trespass on the class members' properties, and unreasonably dangerous

activities. To the extent exposure and damages were considered in Phase I, the jury was instructed

to consider whether the contamination was substantial, unreasonable and involved a significant

interference with the public health.

B. Instructions on Comparative Fault.

DuPont also contends that the Court failed to properly instruct the jury on Comparative

Fault. The Court finds that the instruction contained in the verdict form properly advised the jury

of how to apportion fault. After the jury determined whether the defendants and other entities had

acted tortiously, the form instructed the jury that "[f]or any entity that you answered YES to

question 1, what is the percentage of any responsibility for such negligence as to each indicated

zone? (Leave blank for any entity to which you answered NO to question 1)." The jury was also

instructed that the total apportion of fault for each zone must total 1000/0. Furthermore, the Court

notes that this verdict form instruction is consistent with DuPont's own requested instruction

charging that "[i]fyou find that other actors, either persons or entities who are not parties, are guilty

14



ofnegligence which proximately caused or contributed to Plaintiffs' injuries, then you must assign a

percentage of negligence to that conduct. The total amount of fault cannot exceed 100 percent." 4

C. Medical Monitoring Instructions.

DuPont claims the Court erroneously refused its charges on medical monitoring. It is not

error to refuse to give an instruction to the jury, though it states a correct and applicable principle

of law, if the principle stated in the instruction refused is adequately covered by another

instruction or other instructions-given. Roberts v. Stevens Clinic Hosp., Inc., 176 W.Va. 492,345

S.E.2d 791 (1986); See also, Shia v. Chvasta, 180 W.Va. 510,377 S.E.2d 644 (1988); Jenrettv.

Smith, 173 W.Va. 325, 315 S.E.2d 583 (1983); McAllister v. Weirton Hosp. Co., 173 W. Va. 75,

312 S.E.2d 738 (1983); Morgan v. Price, 151 W.Va. 158, 150 S.E.2d 897 (1966); Walker v.

Monongahela Power Co., 147 W. Va. 825, 131 S.E.2d 736 (1963); Graham v. Wriston, 146

W.Va. 484, 120 S.E.2d 713 (1961). All instructions proffered by DuPont that were ultimately

refused by the Court relate to principles of law that were adequately covered by other

instructions, including the articulation of each of the Bower criteria.

D. Withdrawal of Diminution in Value Claim.

During trial, Plaintiffs withdrew its Diminution in Value claim and, instead, pursued only

remediation for the class properties. DuPont contends Plaintiffs' decision to abandon their

diminution claim unfairly prejudiced DuPont because it had been prepared to defend against

diminution. The Court finds DuPont was not prejudiced. DuPont was faced with the same property

damage remedy, i.e., remediation, that Plaintiffs had sought since the inception ofthe lawsuit.

4 To the extent DuPont argues the jury must have been confused by the comparative negligence instruction because it
found all four defendants liable for each tort but apportioned 100% of the negligence to DuPont, the Court reminds
DuPont that it argued to the jury that it was responsible for at least two ofthe defendants' actions: TL Diamond and
Grasselli. Tr. at 3802:14-22.
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DuPont also argues that in considering whether remediation was appropriate, the jury failed

to determine causation. The Court's trial plan allowed for a finding of liability, including causation

for property damage, in Phase I of the trial.

E. Punitive Damages Instructions.

DuPont also objects to the Court's refusal to charge the jury with DuPont's punitive damage

instructions. "The formulation ofjury instructions is within the broad discretion of a circuit court,

and a circuit court's giving of an instruction is reviewed under an abuse of discretion." Radec,

Inc. v. Mountaineer Coal Development Co., 210 W. Va. 1, 7, 552 S.E.2d 377 (2000). "As a

general rule, the refusal to give a requested jury instruction is reviewed for an abuse of

discretion." State v. Hinkle, 200 W.Va. 280,489 S.E.2d 247 (1996). The Court finds it properly

used its discretion to refuse DuPont's punitive damage charges.

The instructions given by the Court accomplished the same purpose as DuPont's

requested instructions. The Court expressly instructed the jury on the five Garnes factors almost

verbatim. Tr.5676-78. The instructions and verdict form indicated the jury had discetion in

whether to award punitive damages. The Court instructed the jury that it could not punish

DuPont for harm to non-parties, and if the jury chose to consider harm to nonparties, it could

only do so to gauge the reprehensibility ofDuPont's actions if the harm to nonparties was caused

by the same conduct that harmed the Plaintiffs. Tr. 5678. Finally, the Court finds DuPont's

contention that the Phase IV punitive damages verdict form was "too general" to be unfounded.

The evidence of DuPont's actions and conduct at the Spelter smelter presented in Phase IV of the

trial was the same evidence used in the previous three phases.

F. Punitive Damages Applicable to Medical Monitoring Class.
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DuPont argues the Court erred in permitting the jury to award punitive damages to the

medical monitoring class because the medical monitoring class does not have an actual injury

and was not awarded compensatory damages. The court finds its decision to be consistent with

West Virginia state law, which recognizes the need for medical monitoring to be an actual injury,

and finds that the equitable award provides a basis for determining the reasonableness of any

punitive damage award.

The West Virginia Supreme Court of Appeals has not ruled on this specific issue, but it

has recognized that other courts permit the award of punitive damages in concert with medical

monitoring. See State ex reI. Chemtall Inc. v. Madden, _ S.E.2d _,2007 WL 4098937, n.4

(W. Va. 2007). Bower recognizes that the need for medical monitoring is an actual, current

injury, noting that "the reality is that many of those exposed have suffered some legal detriment;

the exposure itself and the concomitant need for medical testing constitute the injury." 522

S.E.2d 424, 430 (W.V. 1999).

G. Court's Answers to Jury Questions.

DuPont argues that the Court improperly commented on the evidence with the Court's

answers to the jury's questions. The jury asked two questions: (1) Can the jury expressly

exclude a particular test from the monitoring, or is it all or nothing? (2) Can people choose the

tests they want and still participate in the medical monitoring for the rest of the program?

In response to these questions, the Court answered, "whether an individual test is made available

to the medical monitoring class will be subject to the Court's oversight of the medical

monitoring program" and "that participation in the medical monitoring program on the part of

the class members is voluntary in whole or in part." The Court finds that its responses are correct
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statements of the law and that the responses did not encourage the jury from refraining to make

findings that West Virginia law requires under Bower.

v. Class Certification.

DuPont again challenges the Court's decision to certify this matter as a class action, raising

the same arguments of it made at class certification. The Court finds DuPont has offered no new

arguments and reaffinns its earlier decisions on the matter of class certification.5

Similarly, DuPont's challenge concerning the adequacy of notice rehashes its previous

arguments on that issue. The Court reaffinns its earlier decisions on the adequacy ofnotice.

For the reasons outlined above and in its previous orders, DuPont's Motion for a New

Trial due to class certification issues is DENIED.

VI. Punitive Damages.

DuPont claims the Court committed error in allowing Plaintiffs to introduce certain

evidence and failing to instruct the jury properly on pUnitive damages. The Court has addressed

each of these arguments in the above Order as well as in a separate Garnes review. Accordingly,

DuPont's Motion for a New Trial on the basis that the punitive damage award violated DuPont's

rights is DENIED.

Furthermore, the Court fmds that DuPont's objections and exceptions to the Court's rulings

on DuPont's Motion and the grounds for those objections which are set forth in DuPont's Motion,

Memorandum ofLaw in Support Thereof, DuPont's Reply, and in the trial record are preserved.

5 The only quasi-new argument raised by DuPont is its argument that the class should be decertified because
Plaintiffs withdrew their diminution in value claim. Plaintiffs' decision to pursue only remediation does not affect
the Court's earlier determinations that questions of law and fact common to the members of the class predominate
over any questions affecting only individual members. Moreover, property remediation is amenable to class
treatment.
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Lastly, pursuant to W.Va. R. Civ. Rule 54(b), the Court directs the entry of this Order as to

the claims above upon an express determination that there is no just reason for delay and upon an

express direction for the entry ofjudgment.

The Clerk is directed to forward certified copes of this Order to 1. Farrest Taylor,

Esquire, Cochran, Cherry, Givens, Smith, Lane & Taylor, PC, 163 W. Main Street, Dothan,

Alabama 36302, liaison counsel for Plaintiffs, and David B. Thomas, Esquire, Allen Guthrie

McHugh & Thomas, PLLC, P.O. Box 3394, Charleston, West Virginia 25333-3394.

ENTERED this ;U=~ayof;J:.tL / ,2008.o

0a~Q,~
Tliomas A. Bedell, Judge

• -, tl" ~~:~
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