
IN THE CIRCUIT COURT OF
HARRISON COUNTY, WEST VIRGINIA

LENORA PERRINE, CAROLYN HOLBERT,
WAUNONA MESSINGER CROUSER,
REBECCAH MORLOCK, ANTHONY BEEZEL,
MARY MONTGOMERY, MARY LUZADER,
TRUMAN R. DESIST, LARRY BEEZEL, and
JOSEPH BRADSHAW, individuals residing in West Virginia,
on behalf of themselves and all others similarly situated,

Plaintiffs,

vs. Case No. 04-C-296-2

(Honorable Thomas A. Bedell)

E.I. DU PONT DE NEMOlTRS AND COMPANY,
a Delaware corporation doing business in West Virginia,
MEADOWBROOK CORPORATION, a dissolved
West Virginia corporation, MATTHIESSEN & HEGELER ZINC
COMPANY, INC., a dissolved Illinois corporation formerly
doing business in West Virginia, and
T. L. DIAMOND & COMPANY, INC.,
aNew York corporation doing business in West Virginia,

Defendants.

-----------------_./

ORDER DENYING DUPONT'S MOTION TO VACATE OR REDUCE
PUNITIVE DAMAGES AWARD UNDER GARNES J!: FLEMING LANDFILL

The following pleadings are before the Court:

1. "DuPont's Motion to Vacate or Reduce Punitive Damages Award Under Garnes v.

Fleming Landjill," and "Memorandum ofLaw in Support ofDuPont's Motion to Vacate

or Reduce Punitive Damages Award Under Garnes v. Fleming Lanajill";

2. "Plaintiffs' Response in Opposition to DuPont's Motion to Vacate or Reduce Puriitive

Damages Award Under Garnes v. Fleming Landjilf'; and,



3. "DuPont's Reply in Support of its Motion to Vacate or Reduce Punitive Damages

Award Under Garnes v. Fleming Landfill."

In the above referenced briefs, the parties presented relevant facts and made arguments with

respect to the Court's mandatory punitive damages review. The duty of the trial court is to review

the jury's punitive damage award in this case by a two-step process. Initially, the Court must

undertake to ascertain "whether the conduct ofan actor toward another person entitles that person to

a punitive danlage award under Mayer v. Frobe, 40 W. Va. 246,22 S.E. 58 (1895)." If it does, that

is, if the trial court determines that a punitive damage award is justified, then a review is mandated

to determine ifthe punitive award is excessive under Garnes v. Fleming Landfill) Inc., 186 W. Va.

656,413 S.E.2d 897 (1991), Syllabus Point 9; Bowyer v. Hi-Lad Inc., 216 W. Va. 634, 609 S.E.2d

895 (200). Upon review ofthe above referenced pleadings, and after conducting a thorough

examination ofthe pertinent legal authority and the record of this matter, the Court finds, for the

reasons set out below, that a punitive damage award is justified, the award is not excessive, and

DuPont's Motion to Vacate or Reduce Punitive Damages Under Garnes v. Fleming Landfill is due

to be denied in its entirety.

Findings of Fact and Conclusions of Law

I. The Plaintiffs presented evidence ofwanton, reckless and willful conduct by DuPont
sufficient to justify a punitive damage award.

DuPont has moved for judgment as a matter of law on the issue ofpunitive damages arguing

that Plaintiffs failed to present sufficient evidence that DuPont acted wantonly, willfully or

recklessly. "In determining whether there is sufficient evidence to support a jury verdict the court

should: (l) consider the evidence most favorable to the prevailing party; (2) assume that all conflicts

in the evidence were resolved by the jury in favor ofthe prevailing party; (3) assume as proved all

facts which the prevailing party's evidence tends to prove; and (4) give to the prevailing party the
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benefit of all favorable inferences which reasonably may be drawn from the facts proved." Bowyer

v. Hi-Lad, Inc., 216 W. Va. 634, 643, 609 S.E.2d 895, 904 (2004)(quoting Orr v. Crowder, 173 W.

Va. 335, 315 S.E.2d 593 (1983)). Upon review of the record, the Court finds Plaintiffs submitted

the following evidence demonstrating that DuPont acted wantonly, willfully or reckless.

• Grasselli Chemical Company! constructed a zinc smelter on Powder Hill in what is now

known as Spelter. The plant began production in 1911 and produced zinc from ore as well

as zinc dust and cadmium alloys. Over the next few years, Grasselli constructed a small

town to house the plant workers. The small town, which would later be named Spelter, was

called "Zeising" and was situated immediately adjacent to the plant.

• Grasselli initiated the practice (ultimately used by all ofthe plant owners) of disposing ofits

waste on-site. ("That slag is loaded on their trucks or dump cars and taken out to the

sought of the building and dumped while hot over the bank down towards the river."

Amter Trial Testimony at 2783-84 (citing expert testimony in 1920 litigation». Notably,

at a nearby zinc smelter also owned by Grasselli, Grasselli did not dispose of its waste

on-site but rather transported the waste elsewhere for reuse.

• Almost from the time the smelter began operating, the plant operators were aware

that the smelter was polluting the surrounding communities. In 1919, Grasselli,

which later merged with and became a subsidiary of DuPont, commissioned a

study of the surrounding communities to investigate the effects of smelter

emissions. Entitled "Report of Investigation of Conditions Affecting the Growth

of Plants and Animals in the Vicinity of the Meadowbrook Zinc Works of the

Grasselli Chemical Company," the investigators concluded that livestock, plants

I When DuPont purchased the smelter in 1928, it assumed all of Grasselli's liabilities.
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and soil in the area were being adversely impacted by the smelter emissions.

Specifically, the report noted that emissions from the smelter were having

deleterious effects, such as blight to surrounding pasture grass, fruit trees and

other vegetation and sick and dying livestock, on properties within three miles of

the plant in all directions and within five miles in a north northeast and northeast

direction. Clearly, the plant's emissions were a threat to the health and safety of

the surrounding community. The investigators predicted that the effects from the

continued operation of the smelter would be felt at increasingly greater distances

and would "become apparent as far north as Shinnston and probably for a

considerable distance beyond." (Exhibits 15083, 77044).

• Despite the dire warnings contained in the 1919 study, Grasselli and DuPont

continued to operate the plant for another 30 years, full-time, with the on-site

waste pile growing ever larger.2 As the pile grew wider and higher, the

community was subjected to pollution from the operating plant and pile

(continued emissions from smoke on the pile, wind and rain as well as leaching of

the pile on to surrounding properties).3

• The hazardous effects of arsenic, cadmiums were already well known during

these early years in the plant's history. A number of treatises and articles

established that arsenic was known to be a carcinogen since the mid-1800s and

that as early as 1906, arsenic was identified as a component of smoke from

2 Production records show a smelter that was running at full capacity with the on-site waste pile dramatically
increasing. Based upon the smelter's production during this time, emissions into the surrounding communities were
significant.
3 At the time of dumping, the slag was fme and hot. "It would tend to raise in the air and any wind present would
tend to scatter that also over the surrounding country. II Amter Tr. Transcript at 2783. Due to the toxic nature of the
pile, it continued to bum for decades, emitting smoke, fumes and heavy metals throughout the surrounding country.
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smelters. By the mid-1920s, it was established that cadmium, in small quantities,

could be injurious to human health. Lead has been known since ancient times to

be dangerous to human health.

• Both Grasselli and DuPont had technical expertise in a variety of areas which

would have allowed the companies to understand their own processes, including

the heavy metals contained in waste from the smelting process, and what those

processes would emit in terms of waste and air emissions, what the effects of the

waste and emissions would be on the environment, aninlals, humans, and the

surrounding areas.

o Grasselli's technical expertise is reflected in the fact that it was the first

manufacturer of cadmium. By 1918, in an effort to improve production

efficiency, Grasselli was using an experimental bag-house to capture and

identify escaping fumes. The bag-house samples showed lead to be in the

dust/fumes at high concentrations (26,000 ppm).

o DuPont was also capable of identifying the heavy metals escaping during

the production of zinc. In fact, DuPont had portions of its company

devoted to areas such as emission control, occupational medicine and

toxicology. By 1934, DuPont had established the nation's first industrial

lab which would have allowed detailed study of DuPont's waste at Spelter,

should DuPont have been so inclined. Moreover, DuPont and Grasselli

were both early producers of arsenic-containing pesticides and both

companies produced lead products. Certainly, Grasselli and DuPont had

the resources and capacity to identify the elements contained in the
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smelter waste and emissions and to understand the consequences to its

workers and to the surrounding community of exposures to arsenic,

cadnlium and lead.

• Nearby-residents began complaining about pollution and contamination as early

as 1914. By 1919, residents had initiated lawsuits against Grasselli in response to

the continued pollution of their properties. By 1925, Grasselli had spent $125,000

fighting the lawsuits and estimated the litigation would last another ten years.

During the course of the litigation, an expert witness confimled the existence of

arsenic in the zinc dust as well as on the neighboring properties.

• In 1927, Grasselli considered installing a Cottrell electrostatic precipitator system

to control emissions. Although other smelters across the country were using this

type of technology, Grasselli rejected it because it did not appear profitable nor

would it pay for itself.4 Instead, Grasselli and DuPont simply continued

depositing emissions on neighboring properties and building its mountain of

waste.

• By 1927, Grasselli and DuPont had the benefit of the 1919 Report and knew from

their own researchers that the emissions were falling on neighboring properties in

the community and killing vegetation and livestock. It was well known to the

smelter operators that the plant's byproducts included arsenic, cadmium and lead.

Grasselli (and DuPont) knew the Cottrell precipitator would reduce or eliminate

emissions but rejected the emissions control measures because they were not

profitable. Despite this knowledge of emissions and a way to control them,

4 Specifically, Grasselli rejected installation of the Cottrell system because there would be "nothing in the way of
return to credit against the investment excepting the possible elimination of the fumes and the savings oflegal fees
and expenses in connection with lawsuits."
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Grasselli elected to simply continue production and fight the lawsuits with a

public relations campaign that included threatening the community with a loss of

jobs.

• In 1928, DuPont purchased the smelter and Grasselli became a division of DuPont.

Although ownership changed, management did not. The Grasselli-DuPont smelter

continued business as usual. DuPont installed new furnaces (vertical) that allowed for

greater and more efficient production, and during the war years in the 1940s, DuPont

cranked up production, smelting zinc at maximum capacity. Although DuPont installed

more efficient furnaces, DuPont did not bother to install emission control or other

pollution devices. Instead it produced at maximum capacity, dumping the waste behind

and beside the plant. With the history of the 1919 report and the Grasselli lawsuits

(which were still ongoing when DuPont purchased the plant and continued for several

years thereafter), DuPont was well aware that it was polluting its neighbor's property.

Although DuPont's 1938 anti-pollution policy purported to make pollution control a

priority, DuPont apparently ignored that policy, continuing operations and instituting no

pollution controls.

• By 1950, there were a number of sources of emissions from the smelter. One such source

was the cokers, where the ore briquettes would be heated before smelting. There were at

least three smoke stacks emitting clouds of smoke from the cokes. The vertical zinc

retorts themselves were sources of fumes, with photographs typically showing smoke

coming from the roof and stacks. The separate zinc dust production, with separate

furnaces, was another source of emissions. The giant waste pile was yet another source
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of emissions. Not only did the pile smolder and fume, putting materials into the air, but

the dust from the pile was carried by wind and rain to the surrounding community.

• Sometime in late 1949 or early 1950, DuPont ordered and performed a company-wide

pollution survey.5 The documents suggest that DuPont was aware of its need to

implement and update air and water pollution controls but that certain divisions either

could not or would not request the funds necessary to implement the controls. (Exhibit

76730.) As it turned out, as of 1950, DuPont was only spending $8,200 per year for air

pollution control at the smelter. Internal documents, however, estimated the cost of

future air pollution control necessary to bring the smelter in conformance with

governmental standards to be $325,000-the fourth highest pollution control expenditure

in the entire DuPont corporation. During its ownership, despite its policy encouraging

the abatement of air pollution and despite the dangerous emissions being deposited on its

neighbors' lands, DuPont took no steps to control the pile or institute emissions controls

at the smelter.

• By 1950, the National Institute of Health specifically recognized the dangers of exposure

to carcinogens, such as arsenic, during the industrial processes and the need to protect the

surrounding communities, as well as workers, from exposure. The NIH called for

"[s]afety procedures [to] be introduced in all plants where carcinogenic agents are

handled. They should include not only protection of the individual workers by enclosing

the manufacturing process, but also protection of the whole plant and of the community

at large by preventing the escape of carcinogenic wastes into the atmosphere, water or the

soil. II Rather than making the necessary projected investment of $325,000, DuPont

5 Although Plaintiffs did not have the benefit of the survey, they did obtain some documents that referenced the
survey.
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elected to sell the plant, knowingly leaving behind a plant that had been emitting toxic

heavy metals throughout the surrounding community for over 40 years and leaving

behind a burning mountain of waste that would continue to pollute the surrounding

communities with dangerous heavy metals.6 Without so much as a warning to the

residents of the dangers raining down on them, DuPont sold the plant and did not return

to Spelter until 1979 or 1980.

• During 1979 and 1980, in response to federal legislation, DuPont was engaged in

an "inactive site review" through which it was attempting to inventory sites that

might be hazardous. DuPont returned to Spelter, West Virginia, to consider the

safety of a playground adjacent to the smelter-a playground separated from the

plant and waste pile only by a chain link fence. The proximity of the playground

to the smelter raised questions among the DuPont management about the safety of

the site. A DuPont internal memorandum recorded those questions, including the

possibility of off-site contamination in Spelter: "... [W]as any waste containing

cadmium and/or arsenic deposited on the property converted to the playground?

We have no information from which to answer this question. Therefore, I

recommend that we contact the Meadowbrook Corporation to determine any

information they may have on past waste disposal practices at the site. It would

be appropriate to simultaneously inform the Board of Education of our interest."

There is no record, however, that DuPont ever contacted The Meadowbrook

Corporation or took any action to warn the residents of the dangers posed by the

contaminants from the smelter.

6 The new owners modernized the smelter and installed new cokers that would emit less dust and smoke.
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• Although at least two DuPont scientists recognized that the playground had been built

over residue from the smelter, DuPont ultimately took no steps to identify the contents of

the residue or to even look beyond the chain-link fence. Instead, DuPont's Real Estate

Division was instructed to "monitor the school playground adjacent to our formerly

owned plant in Spelter, West Virginia (now owned by Meadowbrook Corporation) at

least once a year to confirm that it is in continued use as a play area by the local

population." Any further steps to minimize the risk would have required DuPont perform

a comprehensive sampling program. Not only did DuPont fail to perform a

comprehensive sampling program ofthe site, DuPont did not bother to follow up on its

scientists' recommendation that the site be examined on an annual basis or even to

contact The Meadowbrook Corporation to alert it of risks involved with the waste.7

(Exhibits 39635, 39640).

• DuPont did not take any further action at the site, including the playground, until 1996

when regulators from the United States Environmental Protection Agency ("EPA") put

DuPont on notice of its potential environmental liability.

• After the site became the focus ofregulators, DuPont received an EPA "Imminent

Hazard" letter notifying DuPont of its potential environmental liability for the Spelter

site. DuPont began to be concerned that the Spelter site would be listed on the National

Priority List of the EPA and be declared a Superfund site. In these discussions, DuPont

acknowledged that "offsite soils data indicates elevated levels of Zn, As and Pb in

residential backyards." (Exhibit 47494). Despite its recognition of off-site

contamination, DuPont responded with a policy of containment, trying to limit any

7 Although DuPont produced flies documenting the inactive site review, it was unable to produce the Spelter site
review documents or the photographs taken in 1980 at the time of the review.
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remediation to on-site remediation, and "manag[ing] the regulatory process" to stay off

the National Priority List and "manag[ing] public relations ... to prevent potential legal,

tort and/or public issues." Id.

• DuPont took control of the enormous residue pile and eventually repurchased the entire

smelter site because it recognized that the pile was "our material" and believed that it

could "avoid costly remediation" if it controlled the site. (Exhibit 33162). Importantly,

DuPont had known for some time that the current owner (Diamond) did not have the

resources to address the dangers of the pile. Several years before repurchasing the smelter

facility, DuPont had investigated Diamond's financial condition and determined that

Diamond did not have the financial resources to address the environmental problem in

Spelter. DuPont's in-house counsel, Bernard Reilly, reported Diamond's inability to

remedy the situation:

Last year the West Virginia DEP ordered the current owner, T.L.
Diamond, to remove the pile. If such order were to stand, cost would
exceed 100 million dollars and the current owner would default. These
costs would land on DuPont. Our strategy has been to finish the EPA
pretty much done and get the site firmly into West Virginia jurisdiction.
(Exhibit 47669).

DuPont ultimately repurchased the smelter site from Diamond in October 2001.

As part of the Agreement, Diamond agreed to pay $200,000.00 that would be

applied to the on-site clean up that DuPont was overseeing.

• DuPont's internal e-mails reflect its knowledge of the waste pile, observing that it was

irresistible to children and a common recreation area, and that the waste from the pile was

discharging heavy metals into the West Fork River. DuPont's emails claimed

responsibility for the waste pile. Despite DuPont's recognition of the role it played in

creating a waste pile that was an ongoing hazard to the community, DuPont's plan for
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avoiding costly remediation, according to the director of the DuPont division responsible

for environmental liability and remediation, was "to do as little as possible ... and the

site may just go away."

• DuPont's internal e-mails also reflect its knowledge that heavy metals had leached from

the site to the surrounding areas.

o DuPont was also told by a consultant, Woodward-Clyde Diamond Group, that

there were elevated levels of arsenic, cadmium and lead in the waste piles, in the

soil adjacent to the site and that there were elevated levels of lead in residential

yards and play areas in Spelter. (Exhibit 67746). DuPont's consultant also

acknowledged that off-site residents were potentially exposed via inhalation,

ingestion and dermal contact with residential soils. Id.

o DuPont was also told by Dawn Seeburger, the DEP contract risk assessor, that

"additional off-site sampling may be warranted" due to high elevations of lead.

(Exhibit 72328). Seeburger recognized that "it would appear that the average

concentrations off-site may be higher than what was obtained along the site

perimeter." Id.

• Not only did DuPont internally acknowledged significant off-site contamination,

regulatory agencies also told DuPont that there was off-site contamination.

o The EPA told DuPont in February 1996 that "a threat to public health or welfare

or the environment exists at the Spelter Smelter Site." (Exhibit 8797). The EPA

recommended that the site be considered "an imminent and substantial

endangerment to the public health or welfare or the environment because of an

actual or threatened release of a hazardous substance at/or from the Site." Id.
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The EPA also confirmed what DuPont had known since it first purchased the

smelter-that the "initial data indicates significant offsite exposure either by

runoff or wind borne emissions." Id. One month later, the EPA sent DuPont a

Notice of Potential Liability due to the documented "release or threatened release

of hazardous substances, pollutants, or contaminants at the [Spelter] site."

(Exhibit 39948). DuPont was specifically instructed to "establish adequate site

security to eliminate the potential for trespassing." Id. Despite this explicit

instruction, DuPont failed to secure the site for several years.

o In September of 1997, the EPA issued its Administrative Order for Removal

Response Action. This action required DuPont to stabilize the pile and secure the

site to "prevent damage to the public health." (Exhibit 91). Most importantly, the

EPA continued to tell DuPont what it had known since the early days of the

smelter-that lead, cadmium and arsenic are hazardous substances that have a

variety of adverse human health effects.

o The EPA was not the only agency that informed DuPont of the offsite health

risks. DEP investigators tested ·soil one half mile from the pile and found elevated

levels of zinc that indicated impacts from the smelter. (Exhibit 7). The DEP also

informed DuPont that "[e]ach day, large quantities of heavy metal particulates and

metal fumes are exhausted into the Spelter community atmosphere." (Exhibit

16477). Finally, the DEP informed DuPont that residential wells had significantly

elevated levels of arsenic, cadmium and lead. (Exhibit 71725). As discussed

below, instead of taking action to remediate the class area, DuPont used the well-

13



water tests as an opportunity to continue to tell the residents of the class area that

there was nothing about which to be concerned.

o The ATSDR also informed DuPont that lead, arsenic and cadmium were detected

at levels of concern on residential properties. (Exhibit 8723).

• Of special concern to DuPont was the potential that the Spelter site would be listed by the

EPA on the National Priorities List, which would cause greater costs and the loss of

control of the site. DuPont was confident in its ability to influence and control the

actions of the West Virginia DEP, primarily because of its connections with the DEP

through people like Ron Potesta, Stephanie Timmermeyer and Ken Ellison. DuPont

continued to stress the need to "manage the regulatory process" to "stay off NPL."

(Exhibit 10546). DuPont affirmatively reached out to the DEP feeling it could "reach

relatively quick agreement with DEP" and "give[] them the environmental victory that

they need." (Exhibit 47686). Most importantly, DuPont felt that having the site in the

hands of the DEP would "get us working towards the clearly lowest cost and protective

[to DuPont] option." Id.

• DuPont was particularly interested in the DEP having authority for the clean-up of the

site to save money. As stated in an email from Bernard Reilly, "1 expect state (vs. EPA)

control, using voluntary, risk-based remediation would potentially save tens ofmillions

of$." (Exhibit 76861). DuPont knew its options under Superfund would not be

voluntary and would cost substantially more than the voluntary program under the DEP.

DuPont knew if the EPA had control it would most likely be forced to remediate off-site

as it had at other zinc smelter sites. DuPont's strategy was "to finish the EPA work

(pretty much done), and get the site firmly into WV jurisdiction." DuPont recognized
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that "[i]fthis fails, EPA might list it on the Superfund National Priority List, a slow, very

costly process with an uncertain outcome on remedy selection and natural resource

damages." (Exhibit 47669). DuPont also knew that "if we are lucky we will able to cap

[the pile] for costs in the range of$5-10 MM." Id. Such a low cost, in contrast to off-site

remediation (estimated at $300 million), could best be accomplished by having the site

controlled under the jurisdiction of the DEP.

• To accomplish this goal, DuPont spoke with officials at the DEP and obtained their

cooperation in having the site controlled by the DEP. (Exhibit 76845). DuPont recruited

the DEP to help contact the EPA as "it would be better to talk first with the WV officials,

where we have good cooperation, and let them help us on this rather than taking our

chances on what EPA III would do ...?" Id. 8 One means enlployed by Dupont to

maintain control over the site included ghost-writing a letter for the DEP asking the EPA

for jurisdiction over the Spelter smelter site.

• Determined to ignore off-site contamination and to stay off the EPA's National Priorities

List that would convert Spelter to a more costly and comprehensive superfund site,

DuPont successfully worked a plan to enroll the Spelter smelter in the West Virginia

"Voluntary" Remediation Program. Under the terms of the Voluntary Remediation

Agreementfor Investigation and Remediation Activities (an agreement between the DEP

and DuPont), DuPont's obligation was to investigate and remediate "the site." (Exhibit

2423). By definition, the "site" included only the actual smelter property and did not

include any property outside the boundary of the smelter. (Exhibit 2423).

8 DuPont went so far as to attempt to keep state officials "on the reservation" whenever they would publicly
complain about DuPont being "unresponsive." (Exhibit 47506).
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• Once DuPont had limited its agreement with West Virginia to remediating only the

smelter site, it undertook efforts to employ consultants and select licensed remediation

specialists (supposed neutral parties) who would ignore their obligation to the community

and protect DuPont's desire to keep the off-site property from being remediated or even

tested. Licensed remediation specialists ("LRS") who understood DuPont's point of

view, were loyal and would "stay on the reservation." DuPont selected Ron Potesta, who

had close ties to the WVDEP, to serve as the LRS. (Exhibit 76922). Potesta's company

was selected, at least in part, because he had previously "affirmed his loyalty to DuPont."

(Exhibit 47516). Potesta had such close ties to the DEP that DuPont questioned ifhe was

"willing to stretch his neck out for DuPont?" (Exhibit 71664). Bernard Reilly eased

these concerns, however, as he felt Potesta had "every reason to preserve his relationship

with DuPont, I see no risk of him going off our view of the reservation." (Exhibit

47562).

• Although DuPont was careful to select contractors with close ties to the regulatory

agencies, DuPont also selected contractors who were willing to manipulate the data in an

effort to stay on-site. DuPont even acknowledged in 2002 that the Spelter site was a

high priority site with off-site contamination. (Exhibit 33097). Despite this recognition,

as of2002 the only testing performed by DuPont was onsite. DuPont's consultant, Kevin

Suter, testified that DuPont was opposed to offsite sampling from day one because of the

concern that if they found contamination, they would have to remediate off site. Tr. at

1716:1 - 1716:24. Instead, DuPont used its on-site data to justify their refusal to do off

site testing.
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o For example, while taking soil samples at the fence line, the contractors excluded

the top six inches of soil, which is where the airborne contamination would reside.

If the contamination levels were low at the fence line, then DuPont would not be

required to perform testing off-site.

o Similarly, in performing Perimeter Air Sampling, DuPont used a "background"

sample (a sample reflecting natural composition of arsenic, cadmium and lead)

from an area just a few hundred yards from the plant, literally in the shadow of

the plant, thereby making the natural background artificially high and the

perimeter air results artificially low. If the air levels at the perimeter were

sufficiently low, then DuPont would not be required to perform testing off-site.

o In fact, so determined was DuPont to guard against the possibility of off-site

testing (and any resulting remediation) that when one of DuPont's contractors

collected a soil sample from off-site, he was told by DuPont manager, Sathya

Yalvigi, in no uncertain terms that the soil sample should not be analyzed. The

soil sample remains in DuPont's possession to this day.

• DuPont's strategy to limit remediation to ·on-site dovetailed nicely with a corporate

strategy that called for limiting and controlling information. DuPont accomplished its

corporate strategy of limiting public interest, in part, with misleading newsletters and

manipulation and control of regulatory agencies.

• This strategy was called "Connecting the Dots" and was a corporate policy of

containment to shield DuPont from "[the] Plaintiffs' bar, local environmental &

environmental justice activists, community advocates, media ... Government Agencies .

. . [and] national/international environmental" DuPont constructed a team whose primary
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objective was "[t]o minimize the potential for issues/dots to be connected." (Exhibit

75727). This meant minimizing the dissemination of information and, ultimately, to

thwart toxic tort claims.

• "Connecting the 'Dots'" is, literally, a power point slide show used during a DuPont

meeting to discuss management of environmental trouble-spots at various plant sites. It

was DuPont's hope that if it controlled and limited the dissemination of information it

would prevent community advocates, environmental groups, regulatory agencies and the

plaintiffs' bar from "connecting the dots"-i.e., joining one DuPont site to another, with

each site threatening harm to the public welfare or environment. Declaring that "[a]s a

general statement, anything that limits the interest in the 'dots' will tend to diminish our

exposure," DuPont formally articulated a strategy that it had long embraced as a means of

avoiding liability-minimizing the information conveyed to communities and exerting

control over governmental findings. One of the "dots" that DuPont recognized as having

"potential problems" included the Spelter Smelter.

• DuPont made the conscious decision to disregard and misrepresent the risk, hiding

information about the health risks. DuPont adopted such a policy to avoid tort liability,

avoid cleaning up its environmental mess and to maximize its profits. DuPont wanted to

limit interest in the "dots" in order to "diminish our exposure." Id. In addition to

minimizing information to the residents of the class, DuPont's "Connect the Dots" policy

also stated that for off-site issues, DuPont desperately wanted to avoid a Superfund

listing. Not surprisingly, this is the exact strategy DuPont developed for dealing with the

tragedy of the Spelter smelter site.
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• DuPont's "Connect the Dots" simply articulated a strategy that DuPont had been using at

Spelter and other potential problem sites, establishing practices and policies of delaying

protective measures, minimizing expenditures, and preventing affected persons from

understanding the complete picture concerning the risks posed by contamination.

• On way DuPont could keep the class members from connecting the dots was to limit the

information it gave to the class, providing with half-truths and omitting important

information. In its quest to contain its liability for remediation, DuPont misled the

community concerning the potential dangers of contamination.

o For example, in 2001, DuPont began disseminating public information, in the

form of a newsletter, stating that smelter emissions did not pose any off-site risk.

DuPont's newsletter stated that "[t]he current sampling data and risk assessment

indicate that there is no current risk to the Spelter community from off-site

releases." DuPont's newsletter goes on to state that ''properties in the Town of

Spelter have not been impacted by the site and that the site should not diminish

property values." As support for its position, DuPont relied upon a letter from

DEP that had been conceived by DuPont's internal team in charge of managing

the Spelter smelter site.

o Also in 2001, in response to notice from the West Virginia DEP that the

groundwater near the smelter had been contaminated with high levels of arsenic,

cadmium and lead and the smelter was the cause of the contamination, DuPont,

through its consultants, told the Spelter community residents that their wells

needed to be capped because they had "not [been] properly abandoned in

accordance with current guidelines and rules put in place by the West Virginia
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Bureau for Public Health, Office of Environmental Health Services and the

Harrison County Health Department." Using this catastrophe as a public relations

event, DuPont touted the well-capping "as a service to the Spelter community and

at no cost to you... " DuPont, however, neglected to mention the real reason for

the capping was that it had contaminated the groundwater with unacceptable

levels of arsenic, cadmium and lead.

o DuPont devised talking points for its employees answering questions about

capping the wells. The answers were evasive and misleading, designed to keep

people from learning about the real risks associated with their potential exposure

to arsenic, cadmium and lead. For exanlple, in response to the question of

whether the well water is safe to drink, the employee was instructed to say "the

public drinking water is unaffected" and "generally, private wells should not be

used for drinking water purposes." DuPont manager and corporate representative

Sathya Yalvigi acknowledged that although DuPont knew it was not safe to drink

the water from at least two wells in the community, this talking point did not

answer the question. DuPont's prepared answer was simply untrue: arsenic had

been found at intolerably high levels in the water.

o Another example of a misleading talking point for the well survey: if a resident

asked whether someone's lung cancer could be related to the site, the employee

was instructed to say "we have no evidence that it would be." This answer was

simply untrue: high levels of arsenic had been found on the site and arsenic

causes lung cancer.
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o DuPont also devised general talking points for its employees to use when they

were taking soil samples along the perimeter of the plant. Again, the answers

were designed to be evasive and misleading. For example, in response to the

question about the safety of groundwater (i.e., well water), the employee was

instructed to say that the results of the well survey indicate groundwater is not

used for drinking water in Spelter but the groundwater is expected to be currently

safe. The truth of the matter was that DuPont had been notified by the DEP that

the groundwater was not safe for drinking due to high levels of heavy metals form

the smelter nor did DuPont the survey reflect that the groundwater was safe.

o Another half-truth contained in the talking points was DuPont's identification of

only lead and zinc as constituents of concerns and assurance that lead or zinc does

not have any known long-term effects. DuPont told residents of the class area

that "[t]he constituents at the site (namely lead and zinc) are not the kind of

materials that cause health effects several years after the exposure. All that said,

we really don't foresee any future health effects resulting from this situation."

(Exhibit 8411). Even DuPont's consultant, Kevin Suter, had to acknowledge that

this statement wasn't true. (R. 1737:19 - 1738:7). Lead, of course, does have

long-term effects. More importantly, however, DuPont omitted any mention of

arsenic and cadmium-two known carcinogens.

o DuPont affirmatively lied to the media (Exhibit 10537) and the residents of the

class area. (Exhibits 72310, 35, 8411). DuPont lied to the residents of the class

by telling them that "[w]e have no evidence" that health problems could be

caused by the site. (Exhibit 72310). As shown above, such a statement was
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clearly not true. In a community newsletter, DuPont told the residents that "[t]he

current sampling data and risk assessment indicate that there is no current risk to

the Spelter community from off-site releases." (Exhibit 35).

• Another way DuPont could keep the public from "connecting the dots" was to keep a

tight reign on its contractors and licensed remediation specialists, ensuring they would

remain loyal and "on the reservation." They also kept tight reign over the regulatory

agencies, drafting letters and findings for the agencies. DuPont's close connection to the

DEP was well known within the department. For example, one DEP employee was

actually the subject of legal action after she destroyed documents on behalf of DuPont.

• Not only were members of the communities surrounding the smelter subject to continued

exposure, through their persons and their properties, but they were prevented from

understanding and appreciating the full extent of their injuries as a result of DuPont's

conduct. Only after a December 2003 study, which was commissioned by the plaintiffs'

attorneys, did residents in the communities surrounding the Spelter smelter learn there

was widespread contamination from the smelter. The study was the first to publicly

document the presence of arsenic, cadmium, and lead in the surrounding communities.

Hundreds of samples were collected and analyzed for zinc, cadmium, arsenic, and lead,

the same constituents that had also been found in the on-site pile. The results showed

contamination throughout the sampling area consistent with emissions from the former

smelter. Approximately six months after this study, plaintiffs filed their lawsuit.

The evidence, when construed in favor of the Plaintiffs, supports the punitive verdict.

Plaintiffs showed, and the jury found, that DuPont intentionally acted with a disregard to a

known risk with the high probability that harm would follow. DuPont knew or reasonably
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should have known of the risks attendant to its conduct. DuPont argues that its historical

operations of the Spelter smelter met or exceeded the prevailing industry standards at the time and

therefore it cannot be deemed to have acted recklessly. DuPont, however, was aware that

emissions from the smelter were landing on its neighbors' properties. Residents complained of

pollution as early as 1914, a commissioned study in 1919 showed the smelter had already had

profound deleterious effects on the surrounding vegetation and livestock, and the Grasselli

litigation throughout the 1920s and 1930s confirmed the existence of arsenic and other heavy

metals in the emissions. Despite this knowledge and the obvious needs to abate the air pollution,

DuPont made no effort to implement any air pollution controls. Instead, DuPont simply

continued smelting zinc at full-capacity. Finally, when it appeared that DuPont could no longer

avoid allocating money for air pollution controls, DuPont sold the smelter and left town. At a

minimum, DuPont's conduct of knowingly disposing of huge piles of zinc tailings containing

toxic wastes on its property and consciously discharging those same toxins into the air from its

smoke stacks rises to the level of intentional, wanton, and reckless conduct.

When DuPont was called back to Spelter, it was faced with the possibility of a Superfund

site, which would likely require off-site remediation as well as on-site remediation. In an effort

to save an estimated $300 million that the Superfund remediation would require, DuPont

initiated its corporate strategy of minimizing and manipulating information and misleading the

public. While DuPont remediated the property it owned (after the EPA and DEP became

involved) and "voluntarily," it actively worked to avoid cleaning up the class area, intentionally

concealing and misrepresenting information to the residents of the class in order to hide from

them the true nature of the risk they were facing and to avoid responsibility for the situation it

had caused.
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DuPont argues that its recent site remediation was conducted in full compliance with the

applicable rules and regulations and therefore it cannot be assessed with punitive damages.

DuPont's machinations to avoid its responsibilities to the class members vitiates DuPont's claims

of voluntary remediation and good corporate citizenry. In an effort to stay off the National

Priority List and manage public relations to prevent potential legal, tort and/or public issues,

DuPont chose to conceal or misrepresent information concerning the health risks associated with

the smelter. From the day DuPont purchased the smelter, DuPont knew that hazardous emissions

of heavy metals were escaping from the smelter plant and pile and landing on its neighbors'

properties. DuPont did nothing to fix the problem, instead leaving town when fixing the problem

was going to be costly. When DuPont finally returned, at the federal government's insistence,

DuPont cleaned the site but, in the hopes of avoiding of tort liability and the expense of off-site

remediation, followed an aggressive, dishonest strategy of keeping regulators close to the vest,

insisting on loyalty from contractors who were willing to manipulate the data, and limiting

information by misleading the public.

Finally, DuPont argues that it cannot be held responsible for punitive damages on the basis

of its lobbying efforts toward the DEP to limit the scope of the remediation. First, the Court has

previously addressed and denied this argument in its Order denying DuPont's Motion for a New

Trial and incorporates that Order herein. Second, the Court notes that DuPont has defended against

claims of off-site contamination and the lack of off-site remediation by pointing to regulatory

agencies that purportedly approved of a remediation restricted to the smelter property and

contending that the regulatory agencies' approval of the remediation plan is evidence ofno

unreasonable contamination to the surrounding communities. DuPont may not rely on regulatory
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agencies' findings as a defense and, at the same time, prevent the jury from hearing how DuPont

obtained those findings.

Third, the Court finds that Plaintiffs presented evidence sufficient to warrant punitive

damages regardless of any evidence associated with DuPont's manipulation of regulatory

agencies. DuPont was aware of the health hazards of arsenic, cadmium and lead, deliberately

misinformed the community residents, refused to inform the members of the class of the offsite

contamination and the threats to their health, and continuously refused to address the off-site

contamination issue. If the failure to properly secure a hole in the floor at a plant can be

reckless, certainly the failure, over a period of ninety years, to appropriately remedy an ongoing

health hazard is also reckless.

Accordingly, DuPont's Motion to Vacate Punitive Damages as a Matter of Law is

DENIED.

II. The punitive damage award is consistent with federal and state due process.

As set out in Garnes on the issue of the award ofpunitive damages, there must be a

reasonable constraint on jury discretion and a meaningful and adequate review by the trial court

using well-established principles. The guideposts and factors established by the United States

Supreme Court in BMYV v. Gore, 517 U.S. 559 (1996) and State Farm Mutual Auto Insurance Co v.

Campbell, 538 U.S. 408 (203), and the West Virginia Supreme Court of Appeals in Garnes v.

Fleming Landfill, Inc., 186 W. Va. 656,413 S.E.2d 897 (1992), provide those principles to be used

by the Court. The Court finds that the punitive damage award made by the jury is within federal

and state guidelines and is not due to be vacated or reduced.

A. The punitive damage award is consistent with federal guideposts.
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The Supreme Court has identified three non-exclusive factors to guide courts in determining

whether an award of punitive damages exceeds Constitutional limits: (1) the degree of

reprehensibility of the defendant's misconduct; (2) the disparity between the actual or potential

harm suffered by plaintiff and the punitive damages award; and (3) the difference between the

punitive damages awarded by the jury and the civil penalties authorized or imposed in comparable

cases." State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408,418 (2003). DuPont contends

that its conduct was not sufficiently reprehensible to support a large award, the amount ofpunitive

damages is excessive in comparison to the harm suffered by the Plaintiffs, and the punitive damages

exceed the civil fines imposed by regulatory agencies for comparable conduct. As set out below,

the Court finds that the punitive damage award is within Constitutional limits.

Reprehensibility: The factors to consider when assessing the degree of reprehensibility of

DuPont's conduct includes whether ''the harm caused was physical as opposed to economic; the

tortious conduct evinced an indifference to or a reckless disregard of the health or safety of others;

the target of the conduct had financial vulnerability; the conduct involved repeated actions or was an

isolated incident; and the harm was the result of intentional malice, trickery, or deceit." State Farm,

538 U.S. at 419.

The harm imposed by DuPont was both physical and economic. As DuPont acknowledges,

Plaintiffs' properties were injured. Additionally, Plaintiffs' persons were injured. The jury found

that as a result ofDuPont's conduct, the Plaintiffs have been subjected to a significant risk of

developing latent disease and, consequently, it will be necessary to medically monitor residents of

the class area for a period of forty years from the date their property is remediated. DuPont's

conduct represents an invasion ofthe person as well as ofthe property. "Although the physical

manifestations of an injury may not appear for years, the reality is that many of those exposed have
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suffered some legal detriment; the exposure itselfand the concomitant need for medical testing

constitute the injury." Bower v. Westinghouse Electric Corp., 206 W. Va. 133 (1999). Thus,

DuPont's argument that Plaintiffs' injuries are purely economic is misplaced. Plaintiffs are now

subjected to a significant lifetime elevation ofrisk caused by DuPont and medical monitoring.

DuPont's conduct evidenced an indifference to or a reckless disregard ofthe health and

safety of the class. As set out previously, while operating the plant, DuPont was aware of the health

consequences of its emissions and of the fact that its emissions were being deposited on the people

and property in the surrounding community. Nevertheless, DuPont declined to add any emissions

control devices while all the while adding to the mountain of waste on-site. DuPont continued its

business with- a casual indifference, ifnot outright reckless disregard, to the health and safety of its

neighbors. Compounding its earlier indifference, when DuPont repurchased the site, it began an

intentional campaign to mislead the plaintiffs concerning the extent of the contamination caused to

their property and the substantial risk ofhealth effects. This concerted effort to mislead the public

and avoid responsibility for subjecting the members of the class to substantially increased risks of

latent diseases like cancer is reprehensible and should be punished.

DuPont's conduct involved repeated actions. DuPont developed -a comprehensive strategy

for limiting infonnation to the public. Regardless ofwhether DuPont practiced such behavior at its

Parkersburg facility or any other DuPont facility, the strategy called for repeated and consistent

efforts to mislead the public and manipulate data to ensure DuPont was not compelled to remediate

any property but its own.

The degree of reprehensibility is "[t]he most important indicium of the reasonableness ofa

punitive damages award." DuPont's conduct weighs in favor ofa substantial punitive damages

award. While the Plaintiffs are being "compensated" for their injuries through property
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remediation and medical monitoring, the class members have a lifetime of elevated risk of

disease that medical n10nitoring can only mitigate but not eliminate. These remedies will not

make the injured parties "whole" nor do these remedies punish DuPont for its conduct and the

lifetime of elevated risk to which the class members are subjected.

Relationship between punitive damages award and the harm suffered by the plaintiffs. In

considering whether there is a reasonable relationship between punitive and compensatory damages,

courts typically consider the ratio between the two damage awards. "The outer limit of the ratio of

punitive damages to compensatory damages in cases in which the defendant has acted with extreme

negligence or wanton disregard but with no actual intention to cause harm and in which

compensatory damages are neither negligible nor very large is roughly 5 to 1. However, when the

defendant has acted with actual evil intention, much higher ratios are not per se unconstitutional."

TXO Production Corp. v. Alliance Resources Corp., 187 W. Va. 457, 461 (1992).

The punitive damages award of $196.2 million falls well within the ratio of 5 to 1. The

property class was awarded $55,537,522.25 for property remediation and the medical monitoring

cost for 8,528 participants is estimated to cost $130,000,000. Combining the remediation and

medical monitoring damages results in a nearly 1 to 1 ratio. Even comparing the property

remediation award against the punitive damage award, the ratio is 3.5: I-well within the ratio of5

to 1.9 Similarly, comparing only the medical monitoring program to the punitive award, the ratio is

closer to 1 to 1. The court finds these ratios to be constitutionally sound.

The Court rejects DuPont's argument that it should receive credit for the cost of remediation

ofthe site itself. This case is not about DuPont's property, it is about the utter failure ofDuPont to

9 The court recognizes that the property remediation costs are distributed among 2,821 parcels, resulting in an actual
award of approximately $20,000 per parcel. Individually, the remediation award does not result in a "large"
compensatory award. Similarly, the medical monitoring costs are distributed among 8,528 eligible participants,
resulting in an actual value of approximately $15,000 per participant.
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protect or even care for its neighbors. Remediating the class area and offering medical monitoring

does not take into account the reprehensibility of DuPont's conduct, the extent ofthe harm it caused

and the sheer wealth ofDuPont. A punitive award within the range of 1:1 or even 3.5:1 should

deter DuPont from again conducting its business in such a manner and is well within the

constitutional guidelines.

Difference between punitive damages and civilpenalties. DuPont has argued that the

punitive damage award exceeds the civil penalties in similar cases and therefore should be reduced.

The Court finds the cases submitted by DuPont are not comparable to the instant action.

Additionally, the Court finds the award is not excessive when compared to civil penalties pursuant

to Boydv. GafJoli, 216 W. VA. 552, 567 (2004)(citing State Farm, 538 U.S. at 429)(a punitive

damages award one hundred times greater than the civil penalty would not be excessive).

B. The punitive damage award is consistent with state guidelines.

The West Virginia Supreme Court has outlined the issues that this Court must consider

when analyzing the amount of a punitive award post-verdict. Alkire v. First National Bank of

Parsons, 197 W. Va. 122, SyI. 6,475 S.E.2d 122 (1996); Garnes v. Fleming Landfill, Inc., 186 W.

Va. 656, SyI. 3 and 4, 413 S.E.2d 897 (1991); TXO Production Corp. v. Alliance Resources Corp.,

187 W. Va. 457, SyI. 15,419 S.E.2d 870 (1992); and Boydv. GofJoli, 216 W. Va. 552,608 S.E.2d

169 (2004). The Court's review ofthe factors outlined in Garnes, supra, Syllabus Point 3, is set out

below.

West Virginia has long held that punitive or exemplary damages are appropriate in

circumstances where gross fraud, malice, oppression, or wanton, willful or reckless indifference to

civil obligations affects the rights of others. Mayer v. Frobe, 40 W. Va. 246,22 S.E. 58 (1895).

Garnes, supra, requires that in instructing the jury the trial court is to carefully explain to the jury
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the factors which the jury is to consider in considering whether punitive damages are to be awarded.

The Court finds that its instruction and verdict form satisfied this requirement. Specifically, the

Court instructed the jury that if it determined DuPont was guilty ofwanton, willful or reckless

conduct, then the jury "may award Plaintiffs punitive damages in such sums" as the jury believed

"sufficient to punish DuPont and to discourage such conduct in the future." The Court then

articulated each ofthe factors the jury must consider in making such an award: the damages must

bear a reasonable relationship to the harm and to the compensatory damages, the reprehensibility of

the Defendant's conduct, whether the Defendant profited from its conduct, and the financial position

of the Defendant.

1. Do the punitive damages bear a reasonable relationship to the harm likely to occurfrom

DuPont's conduct as well as the harm that actually occurred?

Punitive damages should bear ,a reasonable relationship to the potential ofharm caused by a

defendant's actions, and that generally means that punitive damages must bear a reasonable

relationship to actual damages because compensatory damages provide a reasonable measure of

likely harm. The actual harm in the instant action is continuing exposure to heavy metals on their

properties and elevated risk ofcontracting a latent disease. As a result, Plaintiffs must have their

properties remediated and will be subjected to medical monitoring for forty years. These remedies

do make the Plaintiffs whole. They mitigate, rather than eliminate, the damages to the property and

the risk ofcontracting a latent disease. DuPont subjected over 2000 parcels ofland to damage and

over 8000 people to an elevated risk of harm. Given this amount ofharm as well as the ratio

calculations considered above, the Court finds a reasonable relationship between the punitive

damages and the hann that has occurred and is likely to occur.
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2. Was DuPont's conduct reprehensible, how long did DuPont continue in its actions, was

DuPont aware ofthe harm, did and how often did DuPont engage in similar misconduct

and did DuPont make a reasonable effort to make amends by offering afair andprompt

settlementfor the actual harm caused once its liability became clear to it?

As detailed above, DuPont's conduct rose to the level of reprehensibility. DuPont's conduct

occurred over a 90 year period, from the time it purchased the smelter knowing that it was actively

polluting and contamination the surrounding properties, causing blight and death to vegetation and

livestock, to the time it repurchased the smelter and initiated a strategy to conceal the extent of the

contamination and the potential health effects DuPont's conduct. Plaintiffs demonstrated it was

DuPont's practice ("connecting the dots") to obscure and limit information to thwart claimants. The

Court is unaware of any attempt by DuPont to make amends or offer a settlement for the actual

harm once its liability became clear to it. Indeed, DuPont has yet to acknowledge any liability.

Accordingly, the Court fmds the second Garnes factor has been satisfied.

3. Did DuPont benefitfrom its conduct?

The Court must consider any profits from the conduct so they can be removed. While there

was no evidence showing that DuPont's conduct in misleading the Plaintiffs and concealing the

contamination directly profited DuPont, DuPont profited indirectly. From the time it purchased the

smelter, DuPont avoided installing pollution control devices. When it looked as ifDuPont would

have to install the devices at a hefty price, DuPont sold the plant. DuPont has avoided the cost of

cleaning up its pollution for over half a century. By staying off the National Priorities List, DuPont

avoided a remediation cost of the surrounding communities that was estimated at $300 million.

DuPont has profited, albeit indirectly, from its conduct.

4. Do the punitive damages bear a reasonable relationship to compensatory damages?
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The Court has addressed this issue above. Suffice it to say that the ratio ofpunitive damages

to the remediation award and/or the medical monitoring fund is reasonable.

5. Does DuPont'sfinancialposition warrantpunitive damages?

Given DuPont's size and resources, a large punitive damage award is reasonable. While the

wealth ofa defendant cannot justify an unconstitutional punitive damages award, the award in this

case is not unconstitutional or excessive. Indeed, to accomplish punishment and deterrence for such

a wealthy company, a punitive damage award must necessarily be large. See e.g., Leach v. Biscayne

Oil and Gas Co., 169 W. Va. 24, 628 (1982)(quoting Pendleton v. Norfolk & WRy. Co., 82 W.

VA. 270, 277-78 (1918)("The object of such punishment is to deter the defendants from committing

like offenses in the future, and this it may be said is one ofthe objects of all punishment, and we

recognize that it would require, perhaps, a larger fme to have this deterrent effect upon one of large

means than it would upon one ofordinary means, granting the same malignant spirit was possessed

by each.").

6. Other Factors.

Garnes also requires the court to consider (1) the costs of litigation; (2) any criminal

sanctions imposed upon the defendant; (3) any other civil actions that might mitigate against the

punitive damages award; and (4) appropriateness ofpunitive damages to encourage fair and

reasonable settlements when a clear wrong has been committed. The Court finds these factors also

support the punitive damages award.

The Plaintiffs have expended in excess of$8 million to bring this case to trial and have

devoted over 30,000 hours of attorney time. The fact that the Plaintiffs did not individually finance

this litigation does not reduce the cost necessary to bring DuPont to trial. Indeed, it is highly
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unlikely that any individual claimant could have had the resources necessary to bring DuPont to

justice.

DuPont argues that because it has not been subjected to criminal sanctions and other civil

actions. DuPont's argument is misplaced. It does not get credit for time not served nor does it

receive a credit for the absence of potential punitive damage awards.

Finally, as discussed in detail, punitive damages are most likely necessary in this instance to

deter DuPont and other similar companies from engaging in reckless disregard of its neighbors'

property and persons, continuing in a course of contamination and then concealment. A large award

such as this should reasonably encourage companies like DuPont to resolve similar disputes without

the necessity of claimants expending, literally, millions of dollars to have companies clean up their

environmental messes.

ORDER

The Court has fully reviewed all of DuPont's bases for either striking entirely the punitive

damage award or reducing it and all of the factors required to be considered by the United States

Supreme Court and the West Virginia Supreme Court ofAppeals. With respect to whether

Plaintiffs' evidence supported an award for punitive damages, the Court is mindful of the manner in

which the Court is to review the evidence. "In determining whether there is sufficient evidence to

support a jury verdict the court should: (1) consider the evidence most favorable to the prevailing

party; (2) assume that all conflicts in the evidence were resolved by the jury in favor of the

prevailing party; (3) asslUlle as proved all facts which the prevailing party's evidence tends to prove;

and (4) give to the prevailing party the benefit of all favorable inferences which reasonably may be

drawn from the facts proved." Bowyer v. Hi-Lad, Inc., 216 W. Va. 634,643,609 S.E.2d 895, 904

(2004)(quoting Orr v. Crowder, 173 W. Va. 335,315 S.E.2d 593 (1983)).
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Based on consideration of the foregoing, it is ORDERED and ADJUDGED as follows:

1. The Jury's verdict for Plaintiffs relating to punitive damages is sustained as being fully

supported by the law and the facts. The jury verdict ofpunitive damages will not be vacated

and DuPont's objections thereto are hereby overruled.

2. The evidence, as well as other relevant circumstances considered by the Court, is sufficient

to sustain the verdict of the jury for punitive damages in the sum of $196,200,000. The

Court has reviewed this evidence in light of Garnes v. Fleming Landfill, Inc., 186 W. Va.

656, 143 S.E.2d 897 (1991), as set forth above, and precedent ofthe United States Supreme

Court, and in the opinion of this Court, the evidence and other circumstances of this case

establishes that a reduction in punitive damages is not warranted under the evidence and the

law.

3. The Court further fmds this concludes only one aspect of this litigation. The Court retains

jurisdiction ofpending matters, including but not limited to, the appointnlent of a class

administrator, award of fees and costs, and administration of the medical monitoring class.

4. Furthermore, the Court fmds that DuPont's objections and exceptions to the Court's rulings

on the Motion and the grounds for those objections which are set forth in DuPont's Motion,

the Memorandum of Law in Support thereof, and DuPont's Reply are preserved.

5. Lastly, pursuant to W.Va. R. Civ. Rule 54(b), the Court directs the entry of this Order as to

the claims above upon an express determination that there is no just reason for delay and

upon an express direction for the entry ofjudgment.

The Clerk is directed to forward certified copes of this Order to J. Farrest Taylor, Esquire,

Cochran, Cherry, Givens, Smith, Lane & Taylor, PC, 163 W. Main Street, Dothan, Alabama
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36302, liaison counsel for Plaintiffs, and David B. Thomas, Esquire, Allen Guthrie McHugh &

Thomas, PLLC, P.O. Box 3394, Charleston, West Virginia 25333-3394.

ENTERED this a.,£ day of &A........ / ,2008.

!

vtla~
Thomas A. Bedell, Judge
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