
IN THE CIRCUIT COURT OF rvIONONGALIA COUNTY, WEST VIRGINIA

PG PUBLISHING COMPANY
d/b/a The Pittsburgh Post-Gazette

Plaintiff,
Civil Action No. --------

-vs-

WEST VIRGINIA UNIVERSITY

Defendant.

COlVfPL.Lt\.INT FOR DECL\~-\TORYAND INJUNCTIVE RELIEF

OVERVIEW

(1) This is an action for declaratory and injunctive relief under the West Virginia

Freedom of Infonnation Act ("FOIA" or the "Act"), W.Va. Code § 29B-1-1, et seq, seeking

to compel West Virginia University (the "University") to comply with its obligations under

the .i\ct and to remedy past failures to comply with those obligations. In violation of its

obligations, the defendant University (a) has repeatedly failed to respond timely to a series of

FOIA requests submitted to it by the plaintiff (the "Post-Gazette"), (b) has withheld public

records that are responsive to the Post-Gazette's requests and that are not privileged or

otherwise exempted from disclosure, (c) has failed to permit inspection of responsive
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documents by kno\vingly and intentionally misapplying statutory exemptions, and (d) has

otherwise failed to comply with its obligations under the .l>\ct and the governing law.

(2) This action arises out of the Post-Gazette's efforts to investigate and report on

matters of acute public interest: whether Heather Bresch fulfilled the requirements for a

master's degree in business administration from the University, and how the University

determined, in Fall 2007, that she had. The Post-Gazette f1rst reported on these matters on

December 21, 2007. Since that time, the Post-Gazette and numerous other papers have

published reports on these and related matters.

(3) On December 21,2007, the Post-Gazette submitted the fltst of several public

records request under the FOIA. Beginning with its response to that request, the University

has engaged in a constant and consistent practice of delay, evasion, and concealment that is

utterly at odds with West Virginia statutory law and the controlling decisions of the West

Virginia Supreme Court of Appeals.

(4) This action seeks a declaration that the University has violated its obligations

under the Act and injunctive relief, directing the University to remedy those violations and to

comply with the Act at all times in the future.

PARTIES

(5) Plaintiff PG Publishing Company is a corporation organized and existing under

the la\vs of the Commonwealth of Pennsylvania, with its corporate office in Pittsburgh,

Pennsylvania. PG Publishing Company is principally engaged in publishing the Pittsburgh

Post-Gazette, a daily newspaper of general circulation. In this enterprise, the Post-Gazette

employs, among others, reporters and editors who act on behalf of the the Post-Gazette and
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on behalf of the general public in gathering information by various means, including the

inspection of public records, as a basis for publication of information that affects the public

interest and informs the public about matters of public interest. i\S part of this endeavor, the

Post-Gazette reports on governmental functions and other matters of public interest in West

Virginia.

(6) Defendant West Virginia University is a state institution of higher education,

created by West Virginia statute and governed by a statutorily created Board of Governors.

W.Va. Code § 18B-2A-1, et Jeq. The University is a public body within the meaning of the

Act. The University's main campus is located in Morgantown, Monongalia County, West

Virginia. The public records at issue in this action are kept in Monongalia County, West

Virginia.

B.i\CI<.GROUND

(7) On October 11, 2007, a Post-Gazette reporter contacted the University to

conf1t1n the academic credentials of Heather Bresch as those credentials were stated in a

press release announcing Bresch's promotion to chief operating officer of Mylan, Inc.

(8) The University Registrar initially told the Post-Gazette that Bresch did not have

an MBA. But, days later, the University reversed itself.

(9) On October 15, 2007, a University spokesperson announced that University

officials had verified that Bresch had "completed all the requirements for a masters of

business administration degree."
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(10) On October 22, 2007, R. Stephen Sears, Dean o,E the University's business

school wrote to the University's admissions and records office, stating that Bresch had met

all the requirements of the University's MBA program in December 1998.

(11) At the time, Gerald Lang, University Provost, stated that errors in the

University's records had been "appropriately corrected" and that there was "no reason to

pursue this matter further."

(12) On December 21, 2007, the Post-Gazette published a story raising questions

about how the Uni,rersity arrived at the decision to grant Bresch a degree.

(13) That story revealed, for the f1tst time, that in order to grant Bresch's degree,

the University added six classes to Bresch's academic record and assigned grades for two

additional classes for which, according to University records, Bresch had received

"incompletes."

(14) The article disclosed, further, that University officials undertook this action

despite a lack of solid evidence to support the reconstruction of Bresch's academic record.

In particular, Bresch's paper-based student flie in the business school was missing; officials

could find no record of Bresch having paid for the classes that were added to her record; and

Bresch's name did not appear on class rosters for five of the six classes added to her

transcript.

(15) At the time, University officials declined to disclose the bases on which they

awarded Bresch's degree. But Provost Lang has since admitted that probative records do not

exist.
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(16) On January 2,2008, Provost Lang named a panel to investigate ho\v he and

other University administrators determined that Bresch had completed the requirements for

an MBA degree in December 1998, including the "reconstruction" of the Bresch's academic

records.

(17) In response to concerns voiced by the University faculty senate, which

questioned the panel's independence, l.,ang reconstituted the panel, accepting the resignation

of the original chair, appointing a ne\v chair, and adding three independent members.

(18) The panel's work apparently is ongoing. It is charged with reporting its

findings to the Provost. The Provost has said he \vill publicly release a summary of the

panel's findings and will provide the report to the faculty senate.

THE POST-GAZETIE'S FOIA REQUESTS

(19) Since its initial report, published on December 21, 2007, the Post-Gazette has

continued to cover the story, reporting regularly on the University's response to the

questions surrounding Bresch's degree.

(20) As part of this coverage, the Post-Gazette has submitted a series of FOIl\.

requests to the University:

(A) On December 21,2007, the Post-Gazette requested copies of all e

mails sent or received by University President Garrison, Provost Lang,

and Dean Sears that'relate in any "vay to the subject of whether Bresch

fulfilled the requirements for an MBA (the "First Request");

(B) On January 18, 2008, the Post-Gazette requested copies of all records

relating to the subject of whether Bresch fulfilled the requirements for
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an MB.L~. This request identified a non-exhaustive number of

individuals \'vhose records fall \vithin the request (the "Second

Request");

(C) On January 23, 2008, the Post-Gazette requested copies of all records

relating to the use of land-line and cell-phone telephones by President

Garrison and Chief of Staff Craig Walker for the month of October

2007, and copies of Garrison's and Walker's appointment books from

October 2007 through the date of the request (the "Third Request").

THE UNIVERSITY'S RESPONSES

(21) The University's responses to these requests have been tardy, incomplete, and

disingenuous, and have failed to comply with requirements imposed on the University by the

governing law.

The First Request

(22) In response to the First Request, the University produced certain documents

responsive to the request as it pertained to Lang and Sears, but none as it pertained to

Garrison. When pressed for an explanation for why no documents sent or received by

Garrison had been produced, the University insisted that there were no documents as of

December 21, 2007, the date of the First Request.

(23) But documents the University provided to the Post-Gazette showed

unmistakably that Garrison did receive e-mails falling within the First Request - specifically,

at least two emails sent by Bill Case to Garrison at 9:44 and 9:52 pm on that date.
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(24) When pressed by the Post-Gazette as to "\vhy those emails had not been

produced, the University said that the responsive emails "\vere collected on the afternoon of

December 21,2007, before those two emails were sent. The University maintained this

position, even though the emails responsive to the First Request were not actually produced

to the Post-Gazette until January 9, 2008, and even though the University provided other

responsive documents that \vere created after December 21,2007.

The Second Request

(25) The University's response to the Second Request was untimely. The

responsive letter is dated January 28, 2008, but it "\vas postmarked on January 30, 2008 and

received on January 31, 2008.

(26) This tardy response, written by University .l\ssistant Counsel Shea Bro"\vning,

\vas also vacuous. It complains that the office is responding to twelve other FOrA requests,

and that reviewing the possibly responsive documents is time-consuming because of federal

privacy issues that are implicated. The letter concludes by stating that the University "vill be

able to provide a response on or before February 20, 2008.

(27) On February 20, 2008, Browning sent another letter, again explicating the

amount of \vork entailed in responding to the request and informing the Post-Gazette that

the response to the Second Request would be forthcoming "on or before Monday, March 3,

2008."

(28) On Thursday, March 6, 2008, forty-eight days after the Second Request, the

University finally produced documents in response to that request. The hallmark of this
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document production is redaction - vast swaths of the documents produced are blacked out

on the ground that the material, \vhile falling within the Second Request, is exempted from

disclosure by the "internal deliberations" exemption, W.Va. Code, §29B-1-4(a)(8).

(29) Notably, included in the production responsive to the Second Request \vere a

number of documents that should have been produced earlier in response to the First

Request, including e-mails sent or received by Garrison.

The Third Request

(30) By letter dated January 30, 2008, postmarked January 31, 2008, and received

February 4,2008, the University, through Shea Bro\vning, responded to the Third Request.

(31) The January 30 letter is a partial response; it offers to provide certain records

upon the Post-Gazette's payment of a fifty-cent-per-page copying fee. The Post-Gazette

promptly tendered that fee and received the documents.

(32) The January 30 letter stated further that the search for responsive records is

ongoing and the response will be supplemented on or before February 5, 2008.

(33) On February 6, 2008, Bro\vning sent another letter responding to the Third

Request, extending the date for disclosure of responsive documents to February 11, 2008.

(34) On February 11, 2008, Browning sent yet another letter, extending the deadline

to February 20, 2008.

(35) On iVlarch 6, 2008, additional documents responsive to the Third Request

were finally produced.

(36) The University's serial response to the Third Request is insufficient:
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(A) The records of the appointment books of Garrison and Walker were

substantially redacted;

(B) The only record of October 2007 usage of Garrison's cell-phone that

the University produced showed the total charge for cell-phone usage

for the month, without any accompanying detail;

(C) The University stated it did not have documents responsive to the

request for land-line telephone records for Garrison;

(D) The records for Walker's phone use \vere substantially redacted.

(37) Moreover, despite the fact that certain documents responsive to the requests

were withheld from production in whole or in part, the University failed to include a

"Vaughn index" and an explanatory affidavit from the public body, as mandated by DailY

Gazette Company, Int'. v. West Virginia Development 0!ft£,'e, 198 W.Va. 563, 482 S.E.2d 180 (1996)

and Vaughn v. Rosen, 484 F.2d 820 (D.C.Cit. 1973), in any of the University's responses to the

Post-Gazette's FOIA requests.

THE UNIVERSITY'S VIOLATIONS OF THE .l\CT

(38) The University has failed to provide timely responses within the requirements

of the l\Ct.

(39) The University has, in a variety of ways, failed to discharge its obligations under

the Act, including, but not limited to, the following:

(A) The Act does not permit state officials, for the sake of administrative

convenience or to ensure internal consistency and to avoid
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contradictory responses or explanations, to delay, for \veeks at a time,

the collection and disclosure of responsive documents;

(B) The Act does not permit state officials to undertake cursory, non

exhaustive searches for responsive documents;

(C) The i\ct does not permit state officials to withhold responsive

documents from disclosure by sweeping claims of exemption;

(D) The .L;\ct and the case-law governing the Act require that the University

properly and specifically justify why any documents (or portions

thereot) that are otherwise responsive to the FOIA requests are exempt

from disclosure.

PRAYER FOR RELIEF

Wherefore, Plaintiff seeks the follo\ving relief pursuant to W.Va. Code § 29B-1-5:

A. A declaratory judgment, declaring that the University has violated its obligations

under the Act and requiring the University to fully comply with all obligations under the Act

and the governing case-law;

B. Injunctive relief, enjoining the University from withholding records without

proper justification and ordering the production of records that have been improperly

withheld;

C. .l\n award of attorney fees and court costs; and

D. Such other and further relief as is proper.
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· .

MARK A. ATKINSON (WV Bar ill No. 184)
JOHN POLAK (WV Bar ill No. 2929)
ATKINSON & POLAK, PLLC
300 Summers Street, Suite 1300
P. O. Box 549
Charleston, West Virginia 25322-0549
(304) 346-5100

FRITZ BYERS
The Spitzer Building, Suite 824
520 Madison Avenue
Toledo, OH 43604
(419) 241-8013
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PG PUBLISHING COMPANY
d/b/a The Pittsburgh Post-Gazette
Plaintiff
By counsel:




