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Syllabus by the Court

1. “This Court's review of a trial court's decision on
a motion to dismiss for improper venue is for abuse
of discretion.”Syllabus point 1, United Bank, Inc. v.
Blosser, 218 W. Va. 378, 624 S.E.2d 815 (2005).

2. Our review of the applicability and enforceability
of a forum-selection clause is de novo.

3. “A circuit court's entry of summary judgment is
reviewed de novo.” Syllabus point 1, Painter v.
Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

4. “ ‘ “A motion for summary judgment should be
granted only when it is clear that there is no genu-
ine issue of fact to be tried and inquiry concerning
the facts is not desirable to clarify the application of
the law.”Syllabus Point 3, Aetna Casualty & Surety
Co. v. Federal Insurance Co. of New York, 148 W.
Va. 160, 133 S.E.2d 770 (1963).’ Syllabus Point 1,
Andrick v. Town of Buckhannon, 187 W. Va. 706,
421 S.E.2d 247 (1992).” Syllabus point 2, Painter
v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

5. “The circuit court's function at the summary

judgment stage is not to weigh the evidence and de-
termine the truth of the matter, but is to determine
whether there is a genuine issue for trial.”Syllabus
point 3, Painter v. Peavy, 192 W. Va. 189, 451
S.E.2d 755 (1994).

6. Determining whether to dismiss a claim based on
a forum-selection clause involves a four-part ana-
lysis. The first inquiry is whether the clause was
reasonably communicated to the party resisting en-
forcement. The second step requires classification
of the clause as mandatory or permissive, i.e.,
whether the parties are required to bring any dis-
pute to the designated forum or are simply permit-
ted to do so. The third query asks whether the
claims and parties involved in the suit are subject to
the forum-selection clause. If the forum-selection
clause was communicated to the resisting party, has
mandatory force and covers the claims and parties
involved in the dispute, it is presumptively enforce-
able. The fourth, and final, step is to ascertain
whether the resisting party has rebutted the pre-
sumption of enforceability by making a sufficiently
strong showing that enforcement would be unreas-
onable and unjust, or that the clause was invalid for
such reasons as fraud or overreaching.

7. There are two types of forum-selection clauses:
mandatory and permissive. A mandatory forum-
selection clause contains clear language indicating
that jurisdiction is appropriate only in a designated
forum. A permissive forum-selection clause author-
izes litigation in a designated forum, but does not
prohibit litigation elsewhere.

8. The determination of whether a forum-selection
clause is mandatory or permissive requires an ex-
amination of the particular language contained
therein. If jurisdiction is specified with mandatory
terms such as “shall,” or exclusive terms such as
“sole,” “only,” or “exclusive,” the clause will be
enforced as a mandatory forum-selection clause.
However, if jurisdiction is not modified by mandat-
ory or exclusive language, the clause will be
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deemed permissive only.

9. To determine whether certain claims fall within
the scope of a mandatory forum-selection clause,
the deciding court must base its determination on
the language of the clause and the nature of the
claims that are allegedly subject to the clause.

10. A plaintiff who is a non-signatory to a contract
containing a forum-selection clause may be bound
by that clause when it is shown that his or her
claims are closely related to the contract.

11. A defendant who is a non-signatory to a con-
tract containing a forum-selection clause may en-
force that clause when it is shown that the claims
against him or her are closely related to the con-
tract.

12. In determining whether to extend full retro-
activity to a new principle of law, established in a
civil case that did not overrule any prior precedent,
the following factors will be considered. First, we
will determine whether the new principle of law
was an issue of first impression whose resolution
was clearly foreshadowed. Second, we must de-
termine whether or not the purpose and effect of the
new rule will be enhanced or retarded by applying
the rule retroactively. Finally, we will determine
whether full retroactivity of the new rule would
produce substantial inequitable results.

13. A party may raise the defense of res judicata on
appeal when the prior judgment relied upon be-
comes final during the pendency of his/her appeal.

Appeal from the Circuit Court of Boone County,
Honorable Jay M. Hoke, Judge, Civil Action No.
98-C-192.REVERSED AND REMANDED.

D.C. Offutt, Jr., Stephen Burchett, Perry W. Oxley,
David E. Rich, Offutt, Fisher & Nord, Huntington,
WV, for Appellants.
Tarek F. Abdalla, Reed Smith LLP, Pittsburgh, PA,
for Appellee, Hugh M. Caperton.
Robert V. Berthold, Jr., Christina L. Smith, Ber-
thold, Tiano & O'Dell, Charleston, WV, David B.

Fawcett, Buchanan Ingersoll & Rooney, Pittsburgh,
PA, for Appellees, Harman Development Corpora-
tion, Harman Mining Corporation, and Sovereign
Coal Sales, Inc.
DAVIS, Justice.
The Appellants herein and defendants below, A.T.
Massey Coal Company, Inc., and various of its sub-
sidiaries, appeal from a March 15, 2005, order
entered in the Circuit Court of Boone County,
which denied their post-judgment motions for judg-
ment as a matter of law, a new trial, or remittitur, in
response to the entry of a judgment of more than
$50 million in favor of the appellees herein, and
plaintiffs below, Hugh M. Caperton, Harman De-
velopment Corporation, Harman Mining Corpora-
tion and Sovereign Coal Sales, Inc. In this appeal,
A.T. Massey Coal Company and its subsidiaries al-
lege numerous errors that purportedly occurred
throughout the proceedings below.

This case is presently before this Court on rehear-
ing.FN1Based upon our thorough consideration of
the parties' arguments on rehearing, the relevant
case law and the record on appeal, we again con-
clude that this case may be resolved on two separ-
ate and mutually exclusive grounds. First, we find
that the circuit court erred in denying a motion to
dismiss filed by A.T. Massey Coal Company and its
subsidiaries, based upon the existence of a forum-
selection clause contained in a contract that directly
related to the conflict giving rise to the instant law-
suit. Assuming, arguendo, that the circuit court's
denial of the motion to dismiss was not in error, we
further conclude that the judgment should be re-
versed based upon the doctrine of res judicata due
to an earlier action that had been litigated in
Buchanan County, Virginia. Accordingly, we re-
verse the judgment in this case and remand for the
circuit court to enter an order dismissing, with pre-
judice, this case against A.T. Massey Coal Com-
pany and its subsidiaries.

FN1. The opinion formerly filed in con-
nection with this appeal has been vacated
based upon the subsequent voluntary dis-
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qualification of two of the justices who
participated in the earlier proceedings in
this Court.

I.

FACTUAL AND PROCEDURAL HISTORY

Central to the dispute underlying this appeal is the
Harman Mine, an underground coal mine located in
Buchanan County, Virginia, that produced very
high quality metallurgical coal. Prior to 1993, Har-
man Mine was owned by Inspiration Coal Corpora-
tion (hereinafter referred to as “Inspiration”)
through three subsidiaries: Harman Mining Corpor-
ation (hereinafter referred to as “Harman Mining”),
Sovereign Coal Sales, Inc. (hereinafter referred to
as “Sovereign”), and Southern Kentucky Energy
Company (hereinafter referred to as “Southern”).
For many years, all of the coal from the Harman
Mine had been sold to Wellmore Coal Corporation
(hereinafter referred to as “Wellmore”), a subsidi-
ary of United Coal Corporation. In April 1992,
Sovereign and Southern entered a coal supply
agreement (hereinafter referred to as “the 1992
CSA”) with Wellmore. Under the 1992 CSA, Well-
more was to purchase from Sovereign and Southern
approximately 750,000 tons of coal per year for a
period of ten years.

In 1993, Hugh M. Caperton (hereinafter referred to
as “Mr. Caperton”), a plaintiff below and appellee
herein, formed Harman Development Corporation
FN2 (hereinafter referred to as “Harman Develop-
ment”).FN3 In that same year, Harman Develop-
ment purchased the three previously mentioned
subsidiaries of Inspiration: Harman Mining,FN4

Sovereign FN5 and Southern, and thereby became
the owner of the Harman Mine.FN6Harman Devel-
opment, Harman Mining and Sovereign are all
plaintiffs to this action below, and are appellees
herein (hereinafter collectively referred to as “the
Harman Companies”). In 1997, in order to fund im-
provements to the Harman Mine, the Harman Com-

panies sold all the Harman Mine reserves to Penn
Virginia Corporation, and then leased back those
reserves that could be mined in a cost-effective
manner.

FN2. Harman Development Corporation is
a Virginia corporation that has its principal
place of business in Beckley, West Virgin-
ia.

FN3. Mr. Caperton had worked for Sover-
eign when it was a subsidiary of Inspira-
tion. As Sovereign's employee, Mr. Caper-
ton sold coal on behalf of Sovereign, in-
cluding coal from the Harman Mine. Mr.
Caperton left Sovereign to form his own
coal brokerage company, Dominion En-
ergy. Through Dominion Energy, Mr.
Caperton continued to broker coal from the
Harman Mine on behalf of Inspiration. In
1993, Dominion Energy became Harman
Development Corporation.

FN4. Harman Mining is a Virginia corpor-
ation that transacts business in West Vir-
ginia and is a wholly-owned subsidiary of
Harman Development.

FN5. Sovereign is a Delaware corporation
that has its principal place of business in
Beckley, West Virginia. Sovereign is a
wholly-owned subsidiary of Harman De-
velopment.

FN6. The plan Harman Development es-
tablished for the Harman Mine was to mine
the reserves in a way that would allow con-
venient access to adjoining reserves owned
by Pittston Coal Company. The appellees
explain that it is commonplace in the min-
ing industry for coal companies to sell or
lease their properties to other operators
when it makes economic sense to allow
someone else to mine their coal. Due to the
topography of the area, the Harman Mine
provided better access to the Pittston re-
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serves than Pittston itself had. Thus, Mr.
Caperton hoped to one day lease the Pitt-
ston reserves. However, no lease agree-
ment was ever executed between Pittston
and any of the Harman Companies.

From the time the Harman Companies became
owners of the Harman Mine until 1997, coal from
the Harman Mine was purchased by Wellmore in
accordance with the 1992 CSA. Prior to the expira-
tion of the 1992 CSA, in March of 1997, a new
CSA with a higher price per ton of coal (hereinafter
referred to as “the 1997 CSA”) was negotiated
between Sovereign, Wellmore and Harman
Mining.FN7The 1997 CSA was to be in effect for a
period of five years, commencing retroactively on
January 1, 1997. However, the 1997 CSA included,
among other things, a force majeure clause,FN8

and a forum-selection clause requiring that “[a]ll
actions brought in connection with this Agreement
shall be filed in and decided by the Circuit Court of
Buchanan County, Virginia.”FN9

FN7. The 1997 CSA specified that Well-
more would purchase a minimum tonnage
of coal, 573,000 tons per year, and also
gave Wellmore the option to purchase all
of the Harman Mine's production. Historic-
ally, Wellmore had purchased all of the
coal that the Harman Mine produced.

FN8. The force majeure clause was nearly
identical to one that had been included in
the 1992 CSA, and stated, in relevant part,

The term “force majeure” as used herein
shall mean any and all causes reasonably
beyond the control of SELLER or BUY-
ER, as applicable, which cause SELLER
or BUYER to fail to perform hereunder,
such as, but not limited to, acts of God,
acts of the public enemy, epidemics, in-
surrections, riots, labor disputes and
strikes, government closures, boycotts,
labor and material shortages, fires, ex-
plosions, floods, breakdowns or outages

of or damage to coal preparation plants,
equipment or facilities, interruptions or
reduction to power supplies or coal
transportation (including, but not limited
to, railroad car shortages) embargoes,
and acts of military or civil authorities,
which wholly or partly prevent the min-
ing, processing, loading and/or deliver-
ing of the coal by SELLER, or which
wholly or partly prevent the receiving,
accepting, storing, processing or ship-
ment of the coal by BUYER.... Pertain-
ing to BUYER, the term “force majeure”
as used herein shall further include oc-
currence(s) of a force majeure event at
any of BUYER's customer's plants and
facilities, except that the effects of any
such force majeure event shall not justify
BUYER in reducing its purchase of coal
hereunder in greater proportion than the
coal to be purchased hereunder bears to
all BUYER's sources of supply, includ-
ing BUYER's own mines, for BUYER's
metallurgical coal sold to domestic coke
producers. SELLER and BUYER shall
promptly notify the other following com-
mencement of a force majeure. If be-
cause of a force majeure SELLER or
BUYER, respectively, is unable to carry
out its obligations under this Agreement
and if such Party shall promptly give to
the other Party written notice of such
force majeure, then the obligations of the
Party giving such notice and the corres-
ponding obligations of the other Party
shall be suspended to the extent made
necessary by such force majeure and
during its continuance; provided
however, (i) that such obligations shall
be suspended only to the extent made ne-
cessary by such force majeure and only
during its continuance, and (ii) that the
Party giving such notice shall act
promptly in [sic] reasonable manner to
eliminate such force majeure....
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FN9. This forum-selection clause is
identical to one that had been included in
the 1992 CSA.

During the course of the 1992 CSA, and at the time
the 1997 CSA was executed, one of Wellmore's
primary customers was LTV Steel (hereinafter re-
ferred to as “LTV”). Wellmore sold and shipped
nearly two-thirds of the coal it purchased from the
Harman Companies to LTV's coke plant located in
Pittsburgh, Pennsylvania.FN10On July 19, 1997,
LTV announced that it intended to close its Pitts-
burgh coke plant due to a change in emissions regu-
lations promulgated by the Environmental Protec-
tion Agency.

FN10. LTV purchased from Wellmore a
premium blend of coal from the Harman
Mine mixed with other, lesser quality
coals. The circuit court expressly found
that “[c]oal from the Harman Mine is me-
tallurgical coal with very favorable coking
characteristics prized by steelmakers like
LTV.”

A.T. Massey Coal Company (hereinafter referred to
as “Massey”), a defendant below and appellant
herein, had tried unsuccessfully for several years to
sell its West Virginia mined coal directly to
LTV.FN11 Due to its lack of success in selling to
LTV on its own, Massey determined to acquire
LTV's supplier, Wellmore, and its parent corpora-
tion, United Coal Corporation (hereinafter referred
to as “United”).FN12 Massey purchased Wellmore
and United on July 31, 1997. Since there was no
long-term agreement between LTV and Wellmore,
Massey hoped to substitute its own coal for the
Harman Mine coal that Wellmore had been supply-
ing to LTV. An internal Massey memorandum ad-
mitted during trial revealed that Massey understood
there were risks to its plan, most notably the possib-
ility that the relationship between LTV and Well-
more might not continue under Massey ownership
of Wellmore. The circuit court found that, in spite
of this risk, and despite the knowledge that LTV
was “extremely reluctant to change a long-

established, successful coal blend” that included
coal from the Harman Mine, Massey nevertheless
“provided LTV with firm price quotes for coal
mainly from Massey Mines, not Harman coal, and
insisted that LTV make Massey its sole-source pro-
vider via a long-term coal contract.”FN13As a con-
sequence of Massey's actions, LTV ceased buying
coal from Wellmore. Thereafter, on August 5,
1997, Wellmore, at the direction of Massey, gave
notice to the Harman Companies by letter stating
that if LTV did in fact close its Pittsburgh plant,
then Wellmore anticipated a pro rata reduction in
tonnage under the force majeure clause of the 1997
CSA.

FN11. This coal was inferior in quality to
the coal obtained from the Harman Mine
and sold to LTV through Wellmore.

FN12. The Harman Companies and Mr.
Caperton presented evidence at trial to es-
tablish that Massey had for some time de-
sired to sell coal to LTV, and opined that it
was this desire that motivated Massey's ac-
quisition of Wellmore, and further motiv-
ated Massey to eliminate the Harman
Companies as its competitors via the de-
struction of those companies.

FN13. Massey made these demands not-
withstanding its knowledge that LTV had
historically demonstrated a preference for
multiple suppliers and had not entered
multi-year coal supply contracts. Addition-
ally, the firm price for its coal that Massey
quoted to LTV represented “a handsome
improvement” over the prices at which
Massey had been selling its coal.

Subsequent to Wellmore's August 5th letter, Mas-
sey entered into negotiations with the Harman
Companies for the purchase of the Harman Mine.
During the course of these negotiations, confiden-
tial information regarding the Harman Mine's oper-
ations, including its desire to eventually mine ad-
joining Pittston reserves,FN14 as well as confiden-
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tial information pertaining to the finances of the
Harman Companies and of Mr. Caperton, person-
ally, was shared with Massey. The Harman Com-
panies also expressed to Massey their disagreement
that the LTV closure of its Pittsburgh coke plant
constituted a force majeure event.

FN14.See supra note 6.

Thereafter, on December 1, 1997, Wellmore, at
Massey's direction, declared force majeure based
on LTV's closure of its Pittsburgh coke plant, and
advised the Harman Companies that it would pur-
chase only 205,707 tons of the 573,000 minimum
tons of coal required under the 1997 CSA. Accord-
ing to the express findings of the circuit court on
this point,

[o]nly after Massey's marketing efforts caused
the loss of LTV's business did Massey direct
Wellmore to declare “force majeure” against Har-
man, a declaration which Massey knew would
put Harman out of business. Massey acknow-
ledged Wellmore was readily able to purchase
and sell the Harman coal, but instead chose to
have Wellmore declare “force majeure” based
upon a cost benefit analysis Massey performed
which indicated that it would increase its profits
by doing so. Furthermore, before Massey directed
the declaration of “force majeure”, Massey con-
cealed the fact that the LTV business was lost
and Massey delayed Wellmore's termination of
Harman's contract until late in the year, knowing
it would be virtually impossible for Harman to
find alternate buyers for its coal at that point in
time. Once Wellmore suddenly stopped purchas-
ing Harman's output, Harman had no ability to
stay in business. In the meantime, Massey sold
Wellmore.

Massey continued in negotiations with the Harman
Companies and Mr. Caperton for Massey's pur-
chase of the Harman Mine, and the parties agreed
to close the transaction on January 31, 1998.
However, Massey delayed and, as the circuit court
found, “ultimately collapsed the transaction in such

a manner so as to increase [the Harman Compan-
ies'] financial distress.” FN15In addition, Massey
utilized the confidential information it had obtained
from the Harman Companies to take further actions,
such as purchasing a narrow band of the Pittston
coal reserves surrounding the Harman Mine in or-
der to make the Harman Mine unattractive to others
and thereby decrease its value. During the negoti-
ations for the sale of the Harman Mine to Massey,
Massey had also learned that Mr. Caperton had per-
sonally guaranteed a number of the Harman Com-
panies' obligations.FN16Subsequently, the Harman
Companies filed for bankruptcy.

FN15. According to testimony presented at
trial, during the negotiations of Massey's
potential purchase of the Harman Mine,
Massey represented that it would assume
the Harman coal reserves lease from Penn
Virginia “as-is.” However, just prior to the
scheduled closing of Massey's purchase of
the Harman Mine, Massey demanded
changes to numerous material terms of the
Harman Companies' lease agreement with
Penn Virginia. Massey and Penn Virginia
could not agree on terms; therefore, Mas-
sey's purchase of the Harman Mine was
never completed.

FN16. Mr. Caperton had personal obliga-
tions to Inspiration Coal (now known as
Terra Industries), Senstar Financial,
Grundy National Bank, and Vision Finan-
cial, among others. The circuit court ex-
pressly found that many of the steps Mas-
sey took were directed at Mr. Caperton
personally, and that Mr. Caperton had re-
lied to his detriment on numerous false
representations made by Massey. One ex-
ample of such false representations made
by Massey was that it lead Mr. Caperton to
believe that it intended to close its pur-
chase of the Harman Mine on January 31,
1998, when, in fact, Massey had already
determined not to close the transaction.
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Thereafter, in May 1998, Harman Mining and Sov-
ereign sued Wellmore in the Circuit Court of
Buchanan County, Virginia, alleging causes of ac-
tion for breach of contract and for breach of the
covenant of good faith and fair dealing arising from
Wellmore's declaration of force majeure.However,
Harman Mining and Sovereign voluntarily with-
drew their tort claim prior to trial. Following trial
on the contract claim, a jury found in favor of Har-
man Mining and Sovereign and awarded $6 million
in damages.FN17

FN17. Wellmore appealed the verdict to
the Supreme Court of Virginia, however
the appeal was refused on technical
grounds. See Wellmore Coal Corp. v. Har-
man Mining Corp., 264 Va. 279, 568
S.E.2d 671 (2002).

Shortly after the Virginia action was filed, on Octo-
ber 29, 1998, Harman Development, Harman Min-
ing, Sovereign and Mr. Caperton, individually, filed
the instant action in the Circuit Court of Boone
County, West Virginia, against A.T. Massey Coal
Company, Inc., Elk Run Coal Company, Inc., Inde-
pendence Coal Company, Inc., Mar Fork Coal
Company, Inc., Performance Coal Company, and
Massey Coal Sales Company, Inc. (hereinafter col-
lectively referred to as “the Massey
Defendants”).FN18 The first amended complaint in
this action was filed on December 10, 1998, and as-
serted claims of tortious interference with existing
contractual relations, tortious interference with pro-
spective contractual relations, fraudulent misrepres-
entation, civil conspiracy, negligent misrepresenta-
tion, and punitive damages. Though numerous pre-
trial motions were filed in the underlying action,
two in particular are relevant to our resolution of
this matter. First, in December 1998, the Massey
Defendants filed a motion to dismiss. In their
memorandum in support of the motion, the Massey
Defendants argued, inter alia, that the forum-se-
lection clause of the 1997 CSA required this action
to be filed in Buchanan County, Virginia. The cir-
cuit court denied the Massey Defendants' motion to

dismiss. Thereafter, in April 2002, the Massey De-
fendants filed a motion for summary judgment, ar-
guing, in relevant part, that the instant action was
barred under the legal principal of res judicata. The
circuit court denied this motion as well.

FN18. Elk Run Coal Company, Inc., Inde-
pendence Coal Company, Inc., Mar Fork
Coal Company, Inc., Performance Coal
Company, and Massey Coal Sales Com-
pany, Inc., are all subsidiaries of A.T.
Massey Coal Company, Inc.

Ultimately, only three of the theories of liability as-
serted in this action were presented to the jury for a
verdict: FN19 tortious interference, fraudulent mis-
representation and fraudulent concealment. On Au-
gust 1, 2002, the jury found in favor of all plaintiffs
on all three grounds and returned a verdict, includ-
ing punitive damages, of $50,038,406.00. On Au-
gust 30, 2002, the Massey Defendants filed a mo-
tion seeking judgment as a matter of law, a new tri-
al, or, in the alternative, remittitur. Following a
lengthy delay, by order entered March 17, 2005, the
circuit court denied the post-trial motions. This ap-
peal followed.FN20

FN19. The punitive damages claim was
presented also.

FN20. There were additional delays in this
case involving the trial transcript. The cir-
cuit court certified the transcript on August
25, 2006. This appeal was then filed on
October 24, 2006.

II.

STANDARD OF REVIEW

Our analysis of this case will consider two issues:
first, whether the circuit court erred in denying the
Massey Defendants' motion to dismiss on the issue
of the forum-selection clause, and, in the alternat-
ive, whether the circuit court erred in denying the
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Massey Defendants' motion for summary judgment
on the issue of res judicata.

We first review the correctness of the circuit court's
denial of the Massey Defendants' motion to dismiss
for improper venue in light of the forum-selection
clause contained in the 1997 CSA. “This Court's re-
view of a trial court's decision on a motion to dis-
miss for improper venue is for abuse of discre-
tion.”Syl. pt. 1, United Bank, Inc. v. Blosser, 218
W. Va. 378, 624 S.E.2d 815 (2005).FN21 However,
we now hold that “[o]ur review of the applicability
and enforceability of [a] forum[-]selection clause is
de novo.” Hugel v. Corporation of Lloyd's, 999
F.2d 206, 207 (7th Cir.1993) (citing Northwestern
Nat'l Ins. Co. v. Donovan, 916 F.2d 372, 375 (7th
Cir.1990); Riley v. Kingsley Underwriting Agen-
cies, Ltd., 969 F.2d 953, 956 (10th Cir.1992)).Cf.
Syllabus point 1, Chrystal R.M. v. Charlie A.L., 194
W. Va. 138, 459 S.E.2d 415 (1995) (“Where the is-
sue on an appeal from the circuit court is clearly a
question of law or involving an interpretation of a
statute, we apply a de novo standard of review.”).

FN21.“Courts generally consider a motion
to dismiss, based upon a forum selection
clause, as a motion to dismiss for improper
venue.”Franklin D. Cleckley, Robin J.
Davis, & Louis J. Palmer, Jr., Litigation
Handbook on West Virginia Rules of Civil
Procedure, § 12(b)(3)[5], at 376 (2d
ed.2006).

We next consider the circuit court's denial of the
Massey Defendants' motion for summary judgment
on the issue of res judicata. “A circuit court's entry
of summary judgment is reviewed de novo.” Syl. pt.
1, Painter v. Peavy, 192 W. Va. 189, 451 S.E .2d
755 (1994). For purposes of our de novo review, we
further note that

“ ‘[a] motion for summary judgment should be
granted only when it is clear that there is no
genuine issue of fact to be tried and inquiry con-
cerning the facts is not desirable to clarify the ap-
plication of the law.’Syllabus Point 3, Aetna Cas-

ualty & Surety Co. v. Federal Insurance Co. of
New York, 148 W. Va. 160, 133 S.E.2d 770
(1963).” Syllabus Point 1, Andrick v. Town of
Buckhannon, 187 W. Va. 706, 421 S.E.2d 247
(1992).

Syl. pt. 2, Painter.Finally, we note that “[t]he cir-
cuit court's function at the summary judgment stage
is not to weigh the evidence and determine the truth
of the matter, but is to determine whether there is a
genuine issue for trial.”Syl. pt. 3, Painter .With
these considerations in mind, we proceed to address
the dispositive issues raised in this appeal.

III.

DISCUSSION

Although numerous issues have been raised on ap-
peal in this case, we find that the instant matter may
be resolved on the issue of the forum-selection
clause contained in the 1997 CSA between Sover-
eign Coal Sales, Inc., Wellmore Coal Corporation
and Harman Mining Corporation. In the alternative,
this case may be resolved based on the doctrine of
res judicata. We address each of these issues in
turn.

A. Forum-Selection Clause

The 1997 CSA between Sovereign, Wellmore and
Harman Mining provided that the “[a]greement, in
all respects, shall be governed, construed and en-
forced in accordance with the substantive laws of
the Commonwealth of Virginia. All actions brought
in connection with this Agreement shall be filed in
and decided by the Circuit Court of Buchanan
County, Virginia....” In the proceeding below, the
Massey Defendants filed a motion to dismiss al-
leging, in relevant part, that the forum-selection
clause in the 1997 CSA required that any action re-
lated to that agreement be brought in the Circuit
Court of Buchanan County, Virginia. Accordingly,

--- S.E.2d ---- Page 8
--- S.E.2d ----, 2008 WL 918444 (W.Va.)
(Cite as: --- S.E.2d ----)

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=2007788156
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=2007788156
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=2007788156
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1993140962&ReferencePosition=207
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1993140962&ReferencePosition=207
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1993140962&ReferencePosition=207
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1990147910&ReferencePosition=375
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1990147910&ReferencePosition=375
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1990147910&ReferencePosition=375
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1990147910&ReferencePosition=375
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1992129510&ReferencePosition=956
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1992129510&ReferencePosition=956
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1992129510&ReferencePosition=956
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1995133575
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1995133575
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1995133575
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1994231271
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1994231271
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1994231271
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1963126759
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1963126759
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1963126759
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1963126759
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1992132720
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1992132720
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1992132720
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1992132720


the Massey Defendants argued that the action was
improperly before the Circuit Court of Boone
County, West Virginia, and that the instant action
should therefore be dismissed.FN22The circuit
court denied the motion to dismiss.

FN22.“A motion to dismiss is the proper
procedural mechanism for enforcing a for-
um-selection clause that a party to the
agreement has violated in filing suit.”Deep
Water Slender Wells, Ltd. v. Shell Int'l Ex-
ploration & Prod., Inc., 234 S.W.3d 679,
687 (Tex.App.2007) (citations omitted).

This case presents the first opportunity for this
Court to address substantive issues involving for-
um-selection clauses. By way of definition, it has
been recognized that “[a] ‘forum selection’ provi-
sion in a contract designates a particular state or
court as the jurisdiction in which the parties will lit-
igate disputes arising out of the contract and their
contractual relationship.”17A Am.Jur.2d Contracts
§ 259, at 255 (2004) (footnote omitted). While for-
um-selection clauses historically were disfavored,
such is no longer the case, so long as the clause is
fair and reasonable:

The right of an injured party to legal redress is
jealously guarded by the courts. Formerly, no
agreement confining the right of a party to sue in
a particular court or tribunal or in the courts or
tribunals of a certain jurisdiction, or to determine
the venue of a suit in such a way as to deprive the
defendant of his statutory privileges as to place of
trial was enforced, unless perhaps where the
agreement was made after the cause of action had
arisen and was part of a fair compromise. A
minority of courts still follow this older rule.

During the past two decades, the rules govern-
ing the validity of various “forum selection”
clauses have been relaxed considerably, the
courts following a pattern similar to that which
has already been discussed in connection with ar-
bitration clauses. Thus, while it remains true
today that a clause or provision unreasonably or

improperly attempting to deprive a court of its
jurisdiction will not be enforced, the modern
trend is to respect the enforceability of contracts
containing clauses limiting judicial jurisdiction, if
there is nothing unfair or unreasonable about
them. This trend is directly traceable to the land-
mark case of M/S Bremen v. Zapata Off-Shore
Co., [407 U.S. 1, 92 S.Ct. 1907, 32 L.Ed.2d 513
(1972) ], in which the United States Supreme
Court upheld the validity of a freely negotiated
forum selection clause in a commercial contract
between an American firm and a German con-
cern, which specified that any dispute must be
determined by the English courts....

7 Samuel Williston & Richard A. Lord, A Treatise
on the Law of Contracts § 15:15, at 290-301 (4th
ed.1997) (footnotes omitted).See also17A
Am.Jur.2d Contracts § 259, at 255-56 (“While
there is contrary authority, generally modern courts
will enforce forum-selection clauses entered into by
parties to a contract provided that the clauses are
not unfair, unreasonable, or unjust under [the] cir-
cumstances.”(footnotes omitted)).

Although this Court has not had occasion to address
substantive issues involving forum-selection
clauses, we have previously indicated our general
approval of forum-selection clauses by noting that
they are not contrary to public policy:

Unquestionably, forum selection clauses are
not contrary to public policy in and of themselves
for they are sanctioned in commercial sales
agreements under W. Va.Code § 46-1-105(2). Al-
though an early case in our jurisprudence held
void a clause in a stock certificate requiring that
stockholders bring suit in New York, Savage v.
People's Building, Loan and Savings Association,
45 W. Va. 275, 31 S.E. 991 (1898), later cases
have sanctioned, at least implicitly, forum selec-
tion clauses. Axelrod v. Premier Photo Service,
Inc., 154 W. Va. 137, 173 S.E.2d 383
(1970).Board of Education v. W. Harley Miller,
Inc., 159 W. Va. 120, 221 S.E.2d 882 (1975)....
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As the Federal court observed, West Virginia
appears not to subscribe to the rule that choice of
forum clauses are void per se. “Rather the rule of
most jurisdictions and the rule that this Court be-
lieves that West Virginia should and would adopt
is that such clauses will be enforced only when
found to be reasonable and just”.Leasewell, Ltd.
v. Jake Shelton Ford Inc., 423 F.Supp. 1011,
1015 (S.D.W.Va.1976).See also, Kolendo v.
Jarell, Inc., 489 F.Supp. 983 (S.D.W.Va.1980).

General Elec. Co. v. Keyser, 166 W. Va. 456,
461-62 n. 2, 275 S .E.2d 289, 292-93 n. 2
(1981).See also Franklin D. Cleckley, Robin J.
Davis, & Louis J. Palmer, Jr., Litigation Handbook
on West Virginia Rules of Civil Procedure §
12(b)(3)[5], at 376-77 (2d ed.2006) (hereinafter re-
ferred to as “Litigation Handbook ”) (“The Su-
preme Court has indicated in passing that forum se-
lection clauses are not contrary to public policy.”
(citing General Electric Co. v. Keyser )).

Having found no impediment to the enforcement of
forum-selection clauses in general, we now must
endeavor to specifically determine whether the for-
um-selection clause of the 1997 CSA should have
been enforced in the instant case.

In Phillips v. Audio Active Limited, 494 F.3d 378
(2d Cir.2007), the United States Court of Appeals
for the Second Circuit articulated a four-part test
for determining whether a claim should be dis-
missed based upon a forum-selection clause. We
find this test supported by reason and logic, and by
the manner in which such cases have been resolved
in other courts; therefore, we now hold that

[d]etermining whether to dismiss a claim based
on a forum[-]selection clause involves a four-part
analysis. The first inquiry is whether the clause
was reasonably communicated to the party resist-
ing enforcement.... The second step requires
[classification of] the clause as mandatory or per-
missive, i.e.,... whether the parties are required to
bring any dispute to the designated forum or [are]
simply permitted to do so. [The third query] asks

whether the claims and parties involved in the
suit are subject to the forum selection clause....

If the [forum-selection] clause was communic-
ated to the resisting party, has mandatory force
and covers the claims and parties involved in the
dispute, it is presumptively enforceable.... The
fourth, and final, step is to ascertain whether the
resisting party has rebutted the presumption of
enforceability by making a sufficiently strong
showing that “enforcement would be unreason-
able [and] unjust, or that the clause was invalid
for such reasons as fraud or overreaching.”

Phillips, 494 F.3d at 383-84 (internal citations
omitted) (quoting M/S Bremen v. Zapata Off-Shore
Co., 407 U.S. 1, 15, 92 S.Ct. 1907, 1916, 32
L.Ed.2d 513 (1972)).See also Dexter Axle Co. v.
Baan USA, Inc., 833 N.E.2d 43, 49
(Ind.Ct.App.2005) (“Having found that the forum
selection clause in the Consulting Agreement is val-
id, binding, and enforceable, we must next consider
whether it applies to any or all of Dexter's claims
against Baan.”); Deep Water Slender Wells, Ltd. v.
Shell Int'l Exploration & Prod., Inc., 234 S.W.3d
679, 687 (Tex.App.2007) (“In deciding whether to
enforce a mandatory forum-selection clause, courts
must determine whether the claims in the case at
hand fall within the scope of the forum-selection
clause and whether the court should enforce the
clause. In addition to resolving issues of scope and
enforceability, courts also may have to decide is-
sues as to whether nonsignatories to the contract
can enforce the forum-selection clause contained
therein.”). We now follow this analysis to ascertain
whether the instant case should have been dis-
missed pursuant to the forum selection clause.

1. Reasonably Communicated.The first question
we must answer is whether the forum-selection
clause was reasonably communicated to Mr. Caper-
ton and the Harman Companies. “Although a strong
presumption of enforceability attaches to forum se-
lection clauses, see M/S Bremen, 407 U.S. at 15, 92
S.Ct. 1907, ‘[t]he legal effect of a forum-selection
clause depends in the first instance upon whether its
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existence was reasonably communicated to the
plaintiff....’ “ Electroplated Metal Solutions, Inc. v.
American Servs., Inc., 500 F.Supp.2d 974, 976
(N.D.Ill.2007) (internal citation omitted) (quoting
Effron v. Sun Line Cruises, Inc., 67 F.3d 7, 9 (2d
Cir.1995)).See also17A C.J.S. Contracts § 237, at
211 (1999) (“A forum selection clause is unen-
forceable as to a plaintiff who did not have suffi-
cient notice of the forum selection clause prior to
entering the contract.”).

This prong of the analysis is easily resolved as Mr.
Caperton and the Harman Companies have not ar-
gued that the forum-selection clause was not reas-
onably communicated to them. Furthermore, Sover-
eign and Harman Mining were parties to the agree-
ment, and Mr. Caperton signed the contract in his
capacity as president of Sovereign. Therefore, these
parties cannot claim ignorance of the plainly
worded forum-selection clause, which “clearly con-
vey[ed] to any reader that any action regarding the
[CSA] must be brought in a specific court, and the
location of that court [was] readily
ascertainable....”Klotz v. Xerox Corp., No. 07 CIV
1734(GEL), 519 F.Supp.2d 430, ----, 2007 WL
3100220, at *2 (S.D.N .Y. Oct. 22, 2007).
Moreover, though Harman Development, the parent
company of Sovereign and Harman Mining, was
not a party to the 1997 CSA, Mr. Caperton is the
sole owner of Harman Development. Since Mr.
Caperton had knowledge of the clause, Harman De-
velopment is deemed to have knowledge of the
clause. See Clark v. Milam, 192 W. Va. 398, 402,
452 S.E.2d 714, 718 (1994) (“Generally, a corpora-
tion ‘knows,’ or ‘discovers,’ what its officers and
directors know.”). Thus, we find sufficient evidence
in the record of this case to establish that the for-
um-selection clause was reasonably communicated
to those who now resist its application.

2. Mandatory or Permissive.The second step in
our analysis is to determine whether the forum-
selection clause is mandatory or permissive. It has
been widely recognized, and we now expressly hold
that “[t]here are two types of forum[-]selection

clauses: mandatory and permissive. A mandatory
forum [-]selection clause contains clear language
indicating that jurisdiction is appropriate only in a
designated forum. A permissive forum[-]selection
clause authorizes litigation in a designated forum,
but does not prohibit litigation elsewhere.”Litiga-
tion Handbook§ 12(b)(3)[5], at 376 (footnote omit-
ted) (citing K. & V. Scientific Co., Inc. v. Bay-
erische Motoren Werke Aktiengesellschaft
(“BMW”), 314 F.3d 494 (10th Cir.2002)).See also
Weisser v. PNC Bank, N.A., No. 3D07-487, ---
So.2d ----, 2007 WL 2848118, at *2
(Fla.Dist.Ct.App.2007) (“ ‘Permissive [forum se-
lection] clauses constitute nothing more than a con-
sent to jurisdiction and venue in the named forum
and do not exclude jurisdiction or venue in any oth-
er forum.’ ...In contrast, mandatory forum selection
clauses provide ‘for a mandatory and exclusive
place for future litigation.’ “ (citations omitted));
Great N. Ins. Co. v. Constab Polymer-Chemie
GmbH & Co., No. 5:01-CV-0882 (NAM)(GJD), ---
F.Supp.2d ----, 2007 WL 2891981, at *8
(N.D.N.Y.2007) (“A mandatory forum selection
clause grants exclusive jurisdiction to a selected
forum and should control absent a strong showing
that it should be set aside.... In contrast, ‘a per-
missive forum selection clause indicates the con-
tracting parties' consent to resolve their dispute in a
given forum, but does not require the dispute to be
resolved in that forum ....‘ “ (internal citations
omitted)).

Resolution of the question of whether a forum-
selection clause is mandatory or permissive re-
quires scrutiny of the particular language used.

In determining whether a forum selection
clause is mandatory or permissive, the language
of the clause must be examined. For example, in
Quinones, the Florida Supreme Court found that
the forum selection clause was permissive, not
mandatory, because it provided that the creditor
“may” institute legal proceedings in specified
courts, not that it “shall” do so. [Quinones v.
Swiss Bank Corp. (Overseas), S.A., 509 So.2d
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273, 275 (Fla.1987) ] (emphasis ad-
ded)....“Conversely forum selection clauses
which state or clearly indicate that any litigation
must or shall be initiated in a specified forum are
mandatory.”Shoppes Ltd.[P'ship v. Conn, 829
So.2d 356, 358 (Fla.Dist.Ct.App.2002) ]
(emphasis added) (citing Mgmt. Computer Con-
trols, Inc. v. Charles Perry Constr., Inc., 743
So.2d 627 (Fla. 1st DCA 1999)).

Weisser, 2007 WL 2848118, at *2-3. The Weisser
Court also cited Regal Kitchens, Inc. v. O'Connor
& Taylor Condominium Construction, Inc., 894
So.2d 288, 290 (Fla.Dist.Ct.App.2005), wherein the
court examined a forum-selection clause which
stated that “[a]ny litigation concerning this contract
shall be governed by the law of the State of Florida,
with proper venue in Palm Beach County.”
(Emphasis added). The Regal Kitchens Court ob-
served that the clause was mandatory as to the law
to be applied, but permissive as to the forum, com-
menting that,

[i]n the instant case, although the venue clause
unequivocally states that Florida law shall apply
to any litigation of the subcontract, it lacks man-
datory language or words of exclusivity to show
that venue is proper only in Palm Beach County.
See Shoppes Ltd. P'ship v. Conn., 829 So.2d at
357-58. That is to say, this clause does not un-
equivocally mandate that a controversy or dispute
be litigated in Palm Beach County, nor does it
waive any other territorial jurisdiction. The lan-
guage merely allows a party to file suit in Palm
Beach County.

894 So.2d at 291-92.

Thus, to be enforced as mandatory, a forum-se-
lection clause must do more than simply mention or
list a jurisdiction; in addition, it must either specify
venue in mandatory language, or contain other lan-
guage demonstrating the parties' intent to make jur-
isdiction exclusive.

A forum selection clause is mandatory if jurisdic-
tion and venue are specified with mandatory or

exclusive language. John Boutari & Sons, Wine
& Spirits, S.A. v. Attiki Imp. & Distribs., Inc., 22
F.3d 51, 53 (2d Cir.1994). In Boutari, the Second
Circuit held that “[t]he general rule in cases con-
taining forum selection clauses is that [w]hen
only jurisdiction is specified the clause will gen-
erally not be enforced without some further lan-
guage indicating the parties' intent to make juris-
diction exclusive.”Boutari, 22 F.3d at 52....

Great N. Ins. Co., 2007 WL 2891981, at *8
(additional citations omitted).See also K & V Sci-
entific Co., Inc. v. Bayerische Motoren Werke Ak-
tiengesellschaft (“BMW”), 314 F.3d 494, 499 (10th
Cir.2002) (“ ‘[W]here venue is specified [in a for-
um-selection clause] with mandatory or obligatory
language, the clause will be enforced; where only
jurisdiction is specified [in a forum-selection
clause], the clause will generally not be enforced
unless there is some further language indicating the
parties' intent to make venue exclusive.’ “ (quoting
Paper Express, Ltd. v. Pfankuch Maschinen GmbH,
972 F.2d 753, 757 (7th Cir.1992)).See also Printing
Servs. of Greensboro, Inc. v. American Capital
Group, Inc., 637 S.E.2d 230, 232
(N.C.Ct.App.2006) ( “ ‘[T]he general rule is when a
jurisdiction is specified in a provision of contract,
the provision generally will not be enforced as a
mandatory selection clause without some further
language that indicates the parties' intent to make
jurisdiction exclusive. Indeed, mandatory forum se-
lection clauses recognized by our appellate courts
have contained words such as “exclusive” or “sole”
or “only” which indicate that the contracting parties
intended to make jurisdiction exclusive.’ “ (quoting
Mark Group Int'l, Inc. v. Still, 566 S.E .2d 160, 161
(N.C.Ct.App.2002))).

An example of a case illustrating a forum-selection
clause that used mandatory language is Docksider,
Ltd. v. Sea Technology, Ltd., 875 F.2d 762 (9th
Cir.1989). In that case, the plaintiff entered into a
contract with the defendant to distribute equipment
manufactured by the defendant. The contract con-
tained a forum-selection clause that contained the
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following pertinent language: “Licensee hereby
agrees and consents to the jurisdiction of the courts
of the State of Virginia. Venue of any action
brought hereunder shall be deemed to be in
Gloucester County, Virginia.”Docksider, 875 F.2d
at 763. A dispute arose over the contract that resul-
ted in the plaintiff filing an action against the de-
fendant in a federal district court in California. The
district court dismissed the action on the grounds
that the forum-selection clause required the case be
filed in a Virginia court. The plaintiff appealed on
the grounds that the forum-selection clause was
permissive, not mandatory. The Court of Appeals
for the Ninth Circuit disagreed with the plaintiff,
ruling as follows:

The critical language in [the clause] is the final
sentence: “Venue of any action brought hereun-
der shall be deemed to be in Gloucester County,
Virginia.”The district judge concluded that this
language represented the parties' intent to pursue
any litigation that arose only in Virginia.
[Plaintiff] contends that this interpretation is er-
roneous because the contractual language does
not contain any express mandatory term such as
“exclusively” that would indicate the parties' in-
tent to vest Virginia with exclusive jurisdiction.
[Plaintiff] has cited numerous cases as support
for this position, relying principally on Hunt
Wesson Foods, Inc. v. Supreme Oil Co., 817 F.2d
75 (9th Cir.1987).

....

Hunt Wesson is distinguishable because the
forum selection clause underlying this action
contains the additional sentence stating that
“[v]enue of any action brought hereunder shall be
deemed to be in ... Virginia.”This language re-
quires enforcement of the clause because
[plaintiff] not only consented to the jurisdiction
of the state courts of Virginia, but further agreed
by mandatory language that the venue for all ac-
tions arising out of the license agreement would
be Gloucester County, Virginia. This mandatory
language makes clear that venue, the place of

suit, lies exclusively in the designated county.
Thus, whether or not several states might other-
wise have jurisdiction over actions stemming
from the agreement, all actions must be filed and
prosecuted in Virginia.

Docksider, 875 F.2d at 763-64.

In accordance with the foregoing authorities, we
now hold that the determination of whether a for-
um-selection clause is mandatory or permissive re-
quires an examination of the particular language
contained therein. If jurisdiction is specified with
mandatory terms such as “shall,” FN23 or exclusive
terms such as “sole,” “only,” or “exclusive,” the
clause will be enforced as a mandatory forum-se-
lection clause. However, if jurisdiction is not modi-
fied by mandatory or exclusive language, the clause
will be deemed permissive only.

FN23. This Court has often recognized that
“ ‘[i]t is well established that the word
“shall,” in the absence of language ...
showing a contrary intent ..., should be af-
forded a mandatory connotation.’ “ Syl. pt.
1, in part, E.H. v. Matin, 201 W. Va. 463,
498 S.E.2d 35 (1997) (internal citation
omitted).See also State v. Allen, 208 W.
Va. 144, 153, 539 S.E.2d 87, 96 (1999)
(“Generally, ‘shall’ commands a mandat-
ory connotation and denotes that the de-
scribed behavior is directory, rather than
discretionary.” (citations omitted)).

Turning to the instant case, the forum-selection
clause utilized mandatory language that identified
the jurisdiction wherein disputes would be tried:
“[a]ll actions brought in connection with this
Agreement shall be filed in and decided by the Cir-
cuit Court of Buchanan County, Virgin-
ia.”(Emphasis added). Accordingly, we are presen-
ted with a mandatory forum-selection clause. See
Ex parte Bad Toys Holdings, Inc., 958 So.2d 852,
856 (Ala.2006) (“The forum-selection clause in the
purchase agreement provides that ‘[v]enue for any
legal action which may be brought hereunder shall
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be deemed to lie in Sullivan County, Tennessee’
(emphasis added). The ... use of the word ‘shall’ in
the forum-selection clause makes the clause man-
datory, not permissive.”); Town of Homer v. United
Healthcare of Louisiana, Inc., 948 So.2d 1163,
1167 (La.Ct.App.2007) (“We find the forum selec-
tion clause at issue to be clear and explicit. The
clause expressly states that the proper venue for
any legal action shall be East Baton Rouge Parish.
There is no ambiguity in this mandatory provi-
sion.”); Polk County Recreational Ass'n v. Susque-
hanna Patriot Commercial Leasing Co., Inc., 734
N.W.2d 750, 758 (Neb.2007) (“The forum selection
clause in the Thornridge lease provides that any ac-
tion concerning the lease ‘shall be’ brought in
Pennsylvania. We read this forum selection clause
to be a mandatory clause....”); General Elec. Co. v.
G. Siempelkamp GmbH & Co., 29 F.3d 1095, 1099
(6th Cir.1994) (“Because the clause states that ‘all’
disputes ‘shall’ be at Siempelkamp's principal place
of business, it selects German court jurisdiction ex-
clusively and is mandatory.”). Having determined
that the forum-selection clause at issue in this case
is a mandatory clause, we must now determine
whether the claims and parties involved in the suit
are governed by said clause.

3. Claims and Parties.The third part of our analys-
is is to determine whether the claims and parties in-
volved in the suit are governed by the forum-se-
lection clause. We address these questions separ-
ately.

a. Are the claims asserted in the instant suit sub-
ject to the forum-selection clause?Mr. Caperton
and the Harman Companies have argued that the
claims asserted in this action are not governed by
the forum-selection clause because they are tort, as
opposed to contract, claims. We disagree.

It has been recognized that,

[w]hen a party seeks to enforce a mandatory
forum-selection clause, a court must determine
whether the claims in question fall within the
scope of that clause.... The court bases this de-

termination on the language of the clause and the
nature of the claims that are allegedly subject to
the clause.

Deep Water Slender Wells, Ltd. v. Shell Int'l Ex-
ploration & Prod ., Inc., 234 S.W.3d 679, 687-88
(Tex.App.2007) (citing Marinechance Shipping,
Ltd. v. Sebastian, 143 F.3d 216, 221-22 (5th
Cir.1998)).See also Phillips v. Audio Active Ltd.,
494 F.3d 378, 388 (2d Cir.2007) (“[W]hen ascer-
taining the applicability of a contractual provision
to particular claims, we examine the substance of
those claims, shorn of their labels.”). Accordingly,
we expressly hold that, to determine whether cer-
tain claims fall within the scope of a mandatory for-
um-selection clause, the deciding court must base
its determination on the language of the clause and
the nature of the claims that are allegedly subject to
the clause.

Turning to the case at hand, we must first examine
the language of the mandatory forum-selection
clause at issue. Because the 1997 CSA expressly
states that it “shall be ... construed ... in accordance
with the substantive laws of the Commonwealth of
Virginia,” we will scrutinize the language of the
clause pursuant to Virginia law. Notably, under
Virginia law, “[w]ritten contracts are construed as
written, without adding terms that were not in-
cluded by the parties. When the terms in a contract
are plain and unambiguous, the contract is con-
strued according to its plain meaning. The words
that the parties used are normally given their usual,
ordinary and popular meaning.”Heron v. Transport-
ation Cas. Ins. Co., 650 S.E.2d 699, 702 (Va.2007).

The forum-selection clause of the 1997 CSA states
in plain language that it applies to “[a]ll actions
brought in connection with this Agreement.”Due to
the inclusion of the phrase “all actions,” we per-
ceive no intent by the parties to this agreement to
limit in any way the type of actions to which it ap-
plies. Thus, for example, it would apply equally to
contract claims, tort claims and statutory claims, so
long as such claims are “brought in connection
with” the 1997 CSA.
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Considering next the “usual, ordinary and popular
meaning” of the phrase “in connection with,” we
find the intended scope of the forum-selection
clause to be quite broad. Heron, 650 S.E.2d at 702.
The word “connection” in the context herein used,
is generally understood to mean “[t]he condition of
being related to something else by a bond of inter-
dependence, causality, logical sequence, coherence,
or the like; relation between things one of which is
bound up with, or involved in another.”II The Ox-
ford English Dictionary 838-39 (1970 re-issue).See
also Random House Webster's Unabridged Diction-
ary 431-32 (2d ed.1998) (defining “connection” in
part as “association; relationship ...”); Webster's
Third New International Dictionary 481 (1993)
(defining “connection” in relevant part as “the state
of being connected or linked ... relationship or asso-
ciation in thought (as of cause and effect, logical
sequence, mutual dependence or involvement)”).
Thus, so long as the claims asserted in this action
bear a logical relationship to the 1997 CSA, they
fall within its scope, regardless of whether they
sound in contract, tort, or some other area of the
law.

Other courts considering forum-selection clauses
that contained broad language such as that used in
the instant clause have similarly determined that the
clauses were not intended to apply merely to breach
of contract claims, but rather were intended to ap-
ply to other claims as well. For example, the United
States Court of Appeals for the Second Circuit was
asked to determine the scope of a forum-selection
clause that stated: “ ‘any legal proceedings that may
arise out of [the agreement] are to be brought in
England.’ “ Phillips, 494 F.3d at 382. In determin-
ing the meaning of “arise out of,” the court contras-
ted language such as “in connection with” as being
more expansive: “[w]e do not understand the words
‘arise out of’ as encompassing all claims that have
some possible relationship with the contract, in-
cluding claims that may only ‘relate to,’ be
‘associated with,’ or ‘arise in connection with ’ the
contract.” Id., 494 F.3d at 389 (emphasis added)
(citations omitted). In a different case, the Second

Circuit also rejected an interpretation of a forum-
selection clause that utilized the phrase “in connec-
tion with” as applying only to breach of contract
claims:

There is ample precedent that the scope of
clauses similar to those at issue here is not re-
stricted to pure breaches of the contracts contain-
ing the clauses. The Managing and Members'
Agent's Agreements speak, ... with respect to the
forum selection clauses, in terms of submission
for “all purposes of and in connection with ” the
agreements (emphasis added). In Bense v. Inter-
state Battery System of America, 683 F.2d 718,
720 (2d Cir.1982), we held that a forum selection
clause that applied to “causes of action arising
directly or indirectly from [the agreement]”
covered federal antitrust actions. Similarly, the
Supreme Court in Scherk v. Alberto-Culver Co.,
417 U.S. 506, 94 S.Ct. 2449, 41 L.Ed.2d
270,reh'g denied,419 U.S. 885, 95 S.Ct. 157, 42
L.Ed.2d 129 (1974), held that controversies and
claims “arising out of” a contract for the sale of a
business covered securities violations related to
that sale.Id., 417 U.S. at 519-20, 94 S.Ct. at 2457.
We find no substantive difference in the present
context between the phrases “relating to,” “in
connection with” or “arising from.” We therefore
reject the [Appellants'] contention that only alleg-
ations of contractual violations fall within the
scope of the clauses.

Roby v. Corporation of Lloyd's, 996 F.2d 1353,
1361 (2d Cir.1993).

Given the similarities between the phrases “in con-
nection with” and “in relation to,” we also note that
the Third Circuit has reasoned,

In this case, we must interpret the provision in
the forum selection clause that gives the English
courts exclusive jurisdiction over “any dispute
arising ... in relation to” the 1990 Agreement.
The ordinary meaning of the phrase “arising in
relation to” is simple. To say that a dispute
“arise[s] ... in relation to” the 1990 Agreement is
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to say that the origin of the dispute is related to
that agreement, i.e., that the origin of the dispute
has some “logical or causal connection” to the
1990 Agreement. Webster's Third New Interna-
tional Dictionary, 1916 (1971).

John Wyeth & Bro. Ltd. v. CIGNA Int'l Corp., 119
F.3d 1070, 1074 (3d Cir.1997).See also Klotz v.
Xerox Corp., No. 07 CIV 1734(GEL), 519
F.Supp.2d 430, ---- & n. 4, 2007 WL 3100220, at
*2 & n. 4 (S.D.N.Y Oct. 22, 2007) (concluding that
“[p]laintiff raises no challenge to the scope of the
forum selection clause, nor could she, since the ex-
pansive language of the provision-covering ‘[a]ny
action in connection with the Plan by an Employ-
ee’-plainly encompasses her claims”; and further
commenting that “[p]laintiff's state law tort and
contract claims are also part of an ‘action in con-
nection with the Plan’ and are covered by the
clause” (footnote omitted)); Doe v. Seacamp As-
soc., Inc., 276 F.Supp.2d 222, 227 (D.Mass.2003)
(“A review of the case law leads me to conclude
that the tort claims, too, are covered by the forum
selection clause. The forum selection clause was
worded to indicate that it governed any claim re-
lated to or arising from a contract, the subject of
which were the terms and conditions of John Doe's
enrollment at Seacamp.”); Dexter Axle Co. v. Baan
USA, Inc., 833 N.E.2d 43, 49 (Ind.Ct.App.2005)
(finding tort and statutory claims were subject to
forum-selection clause).

Turning to the instant case, we note that the forum-
selection clause issue was addressed below in the
context of a motion to dismiss; therefore, we con-
sider the claims as they were asserted in the
amended complaint. Notably, though, only three of
the claims asserted in the amended complaint were
ultimately presented to the jury for a verdict, indic-
ating that there was insufficient evidence to support
the remaining claims. Accordingly, in deciding
whether the claims asserted below were “brought in
connection with” the 1997 CSA, we will limit our
consideration to only those three claims that ulti-
mately went to the jury. Those three claims, all

sounding in tort, were: (1) tortious interference; (2)
fraudulent misrepresentation; and (3) fraudulent
concealment. Based upon our review of these tort
claims, we conclude that they were indeed “brought
in connection with” the 1997 CSA.

All of the injuries alleged in connection with the
three aforementioned tort claims flow directly from
Wellmore's declaration of force majeure, an event
that is inextricably connected to the 1997 CSA.
While the amended complaint methodically sets out
numerous details of purported pre-force majeure
wrongful conduct, no injury resulted from any of
that alleged conduct without the declaration of
force majeure under the 1997 CSA.

For example, “Count I” of the amended complaint
alleges tortious interference with existing contrac-
tual relations, and specifically identifies existing
contracts with Wellmore (the 1997 CSA), Penn Vir-
ginia (the lease of the Harman Coal reserves), and
the UMWA (a labor contract). Certainly a claim of
interference with the 1997 CSA itself is related to
that contract. With respect to the Penn Virginia and
UMWA contracts, it was Wellmore's declaration of
force majeure that placed the Harman Companies
and Mr. Caperton in the position of being unable to
fulfill their contractual obligations. Without the
force majeure, those contractual relations would
have been unaffected by the actions of the Massey
Defendants. Thus, this claim is “brought in connec-
tion with” the 1997 CSA.

“Count II” of the amended complaint alleged tor-
tious interference with prospective contractual rela-
tions, again involving Wellmore, Penn Virginia and
the UMWA. As with Count I, the key to these
claims remains Wellmore's wrongful declaration of
force majeure.In the absence of the declaration of
force majeure, the Harman Companies would not
have been forced into bankruptcy and their pro-
spective contractual relationships would not have
been impeded by Massey. Therefore this claim is
“brought in connection with” the 1997 CSA.

Finally, “Count III” alleges fraudulent misrepres-
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entation, deceit and concealment either related to
the declaration of force majeure itself or related to
subsequent negotiations between the Harman Com-
panies and the Massey Defendants “regarding their
intentions to enter into a settlement agreement with
Harman in connection with the 1997 CSA.”Insofar
as this claim either relates directly to the declara-
tion of force majeure under the 1997 CSA, or to the
parties' efforts to reach a settlement with respect to
the 1997 CSA, it is “brought in connection with”
the 1997 CSA.

Accordingly, because none of the relevant claims
asserted in the amended complaint would have ex-
isted in the absence of Wellmore's declaration of
force majeure under the 1997 CSA, these claims
are all “brought in connection with” the 1997 CSA
and, as a consequence, are within the scope of the
forum-selection clause contained therein.FN24

FN24. Some courts have concluded that a
forum-selection clause is applicable to tort
claims only where the resolution of the
claim requires interpretation of the con-
tract. See Manetti-Farrow, Inc. v. Gucci
America, Inc., 858 F.2d 509, 514 (9th
Cir.1988) (“Whether a forum selection
clause applies to tort claims depends on
whether resolution of the claims relates to
interpretation of the contract.”(citing
Weidner Communications, Inc. v. Faisal,
671 F.Supp. 531, 537 (N.D.Ill.1987); Ber-
rett v. Life Ins. Co., 623 F.Supp. 946,
948-49 (D.Utah 1985); Clinton v. Janger,
583 F.Supp. 284, 288 (N.D.Ill.1984))).
While we might agree with this proposition
were we presented with a more narrowly
tailored forum-selection clause applying to
claims “arising under” or “arising out of”
the contract, we see no need for such a nar-
row rule in the context of a broadly worded
forum-selection clause such as the one
presently before us. Nevertheless, we do
note that, insofar as the claims asserted in
this action all flow from the allegedly

wrongful declaration of force majeure,
they would require interpretation of the
contract to determine whether the declara-
tion was indeed wrongful.

b. Are the parties involved in the suit subject to
the forum-selection clause?The Harman Compan-
ies and Mr. Caperton have argued that, as strangers
to the 1997 CSA, the Massey Defendants are pre-
cluded from enforcing its terms as they are not
third-party beneficiaries of the contract. The Har-
man Companies and Mr. Caperton further argued
that two of the plaintiffs to this action, Harman De-
velopment and Mr. Caperton (in his individual ca-
pacity), are not signatories to the 1997 CSA and,
therefore, may not be bound by its terms. We dis-
agree.

Other courts addressing the issue of whether non-
signatories to a contract may enforce, or be subject
to, a forum-selection clause have found the clauses
to be enforceable under certain circumstances. One
such case is Manetti-Farrow, Inc. v. Gucci Amer-
ica, Inc., 858 F.2d 509 (9th Cir.1988). The Manetti-
Farrow case involved a contract between a Califor-
nia corporation, Manetti-Farrow, and Gucci Par-
fums, an Italian corporation that was a subsidiary of
another Italian corporation, Guccio Gucci, S.p.A.
(hereinafter referred to as “Guccio Gucci”). The
contract included a forum-selection clause that
stated: “[f]or any controversy regarding interpreta-
tion or fulfillment of the present contract, the Court
of Florence has sole jurisdiction.”Manetti-Farrow,
858 F.2d at 511. Another company, Gucci America,
signed a consent and ratification agreement, in
which it consented to the contract between Manetti-
Farrow and Gucci Parfums. Ultimately a dispute
arose, and Manetti-Farrow filed suit in California
alleging numerous causes of action, not only
against Gucci Parfums and Gucci America, but also
against the parent company, Guccio Gucci, as well
as numerous officers of these companies. Manetti-
Farrow, 858 F.2d at 511-12. Upholding the district
court's dismissal based upon the forum-selection
clause, the Ninth Circuit found that a forum-se-
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lection clause was applicable to “a range of transac-
tion participants” who were “closely related to the
contractual relationship”:

Manetti-Farrow argues the forum selection
clause can only apply to Gucci Parfums, which
was the only defendant to sign the contract.
However, “a range of transaction participants,
parties and non-parties, should benefit from and
be subject to forum selection clauses.”Clinton v.
Janger, 583 F.Supp. 284, 290 (N.D.Ill.1984)
(citing Coastal Steel Corp. v. Tilghman Wheelab-
rator Ltd., 709 F.2d 190, 202-03 (3d Cir.), cert.
denied,464 U.S. 938, 104 S.Ct. 349, 78 L.Ed.2d
315 (1983)). We agree with the district court that
the alleged conduct of the non-parties is so
closely related to the contractual relationship that
the forum selection clause applies to all defend-
ants.

858 F.2d at 514 n. 5.

Similarly, in Hugel v. Corporation of Lloyd's, 999
F.2d 206 (7th Cir.1993), it was argued that two cor-
porate plaintiffs to a lawsuit, GCM and OMI, were
not parties to the contract containing the forum-
selection clause (which plaintiff Hugel had signed),
and therefore, were not bound by the clause. In re-
jecting the argument, the court relied on the com-
panies' close relationship to the agreement and the
foreseeability that they would be bound by the for-
um-selection clause: FN25

FN25. The contract dispute in the Hugel
case arose after plaintiff Dieter Hugel be-
came a member of the Corporation of
Lloyd's. Hugel v. Corporation of Lloyd's,
999 F.2d 206, 207 (7th Cir.1993). Hugel
signed a membership contract that in-
cluded the forum-selection clause. Id.
Thereafter, Lloyd's became suspicious that
Hugel and GCM were involved in criminal
misconduct and initiated an investigation.
Id. Hugel cooperated with the investigation
and provided confidential information per-
taining to GCM and OMI. In the sub-

sequent lawsuit, plaintiffs Hugel, GCM
and OMI claimed that “they lost business
as the result of Lloyd's breach of confiden-
tiality relating to the investigation.”Id.

In order to bind a non-party to a forum selec-
tion clause, the party must be “closely related” to
the dispute such that it becomes “foreseeable”
that it will be bound.... Hugel is President and
Chairman of the Board of both GCM and OMI. In
addition, Hugel owns 99% of the stock of GCM
which, in turn, owns 100% of the stock of OMI.
The alleged assurances of confidentiality were
made to Hugel alone and Hugel alone decided
that his corporations would participate in Lloyd's
investigation.

Hugel and Lloyd's contracted to settle all of
their disputes in England. Although GCM and
OMI were not members of Lloyd's, in the course
of a dispute between Hugel and Lloyd's, Hugel
alone involved his two controlled corporations
and supplied information allegedly belonging to
those corporations. The district court found that
the corporations owned and controlled by Hugel
are so closely related to the dispute that they are
equally bound by the forum selection clause and
must sue in the same court in which Hugel agreed
to sue. We hold these findings are not clearly er-
roneous.

999 F.2d at 209-10. Furthermore, the Hugel
court made clear that a non-party to a contract
need not be a third-party beneficiary in order for
the forum-selection clause to be binding against
such non-party:

Plaintiffs argue that the court must make a
threshold finding that a non-party to a contract is
a third-party beneficiary before binding him to a
forum selection clause. While it may be true that
third-party beneficiaries of a contract would, by
definition, satisfy the “closely related” and
“foreseeability” requirements, see e.g., Coastal
Steel, 709 F.2d at 203 (refusing to absolve a
third-party beneficiary from the strictures of a
forum selection clause which was foreseeable);
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Clinton v. Janger, 583 F.Supp. 284, 290
(N.D.Ill.1984), a third-party beneficiary status is
not required.

Hugel, 999 F.2d at 209-10 n. 7 (emphasis ad-
ded).FN26

FN26.But see Pixel Enhancement Labs.,
Inc. v. McGee, 1998 WL 518187, at *2
(D.Mass.1998) (“As McGee is not a third
party beneficiary of the License Agree-
ment, he has no standing to assert its forum
selection clause. McCarthy v. Azure, 22
F.3d 351, 362 (1st Cir.1994) (”[T]hird
party beneficiary status constitutes an ex-
ception to the general rule that a contract
does not grant enforceable rights to non-
signatories).”).

In another case, Great Northern Insurance Co. v.
Constab Polymer-Chemie GmbH & Co., No.
5:01-CV-0882 NAM GJD, --- F.Supp.2d ----, 2007
WL 2891981 (N.D.N.Y. Sept. 28, 2007), two Ger-
man companies entered into a supply agreement
whereby Constab Polymer-Chemie (hereinafter re-
ferred to as “Constab”) would supply products used
to produce photo paper to Feliz Schoeller GmbH &
Co. and its subsidiaries, one of which was
Schoeller-USA. --- F.Supp.2d at ----, 2007 WL
2891981, at *1. The contract included a forum-
selection clause specifying that jurisdiction of cer-
tain disputes would be in Warstein, Germany. Id., -
-- F.Supp.2d at ----, 2007 WL 2891981, at *7. Con-
stab provided defective products to Schoeller USA,
and Schoeller USA, through its insurer, filed suit in
California.FN27In rejecting the argument that, as
non-parties to the contract Great Northern and
Schoeller-USA could not enforce the forum-se-
lection clause, the court reasoned,

FN27. Great Northern provided indemnity
insurance to Schoeller-USA and, in ac-
cordance with the insurance policy, com-
pensated Schoeller-USA for its losses res-
ulting from the defective product and be-
came subrogated to Schoeller-USA's

rights.

[n]either Great Northern nor [its insured]
Schoeller-USA are signatories to the Agreement.
However, the enforcement of the forum selection
clause is clearly “foreseeable” given the relation-
ships between the parties and the basis upon
which plaintiff has commenced this suit. There-
fore, the Court finds that the forum selection
clause may be invoked against plaintiff....
---- F.Supp.2d at ----, 2007 WL 2891981, at *8.
See also Hellenic Inv. Fund, Inc. v. Det Norske
Veritas, 464 F.3d 514, 517 (5th Cir.2006)
(enforcing forum selection clause against a non-
signatory to the contract on the basis that the
non-signatory benefitted from the performance of
the contract); Marano Enters. of Kansas v. Z-
Teca Rests., L.P., 254 F.3d 753, 757 (8th
Cir.2001) (concluding non-signatory to contract
was “closely related to the disputes arising out of
the agreements and properly bound by the forum-
selection provisions” due to his status of
“shareholder, officer and director” of corporate
signatory (internal quotations and citation omit-
ted)); Medtronic, Inc. v. Endologix, Inc., 530
F.Supp.2d 1054, 1056-57 (D.Minn.2008) (“[A]
third party may be bound by a forum-selection
clause where it is closely related to the dispute
such that it becomes foreseeable that it will be
bound.... It is true that the majority of cases bind-
ing a third party to a forum-selection clause un-
der the closely-related-party doctrine involved
third parties suing as plaintiffs, rather than those
being sued as defendants.... But the Court does
not believe that the closely-related-party doctrine
is limited to third-party plaintiffs. Indeed, when
deciding whether the doctrine applies, a court
must answer only the following question: should
the third party reasonably foresee being bound by
the forum-selection clause because of its relation-
ships to the cause of action and the signatory to
the forum-selection clause?”(internal quotations
and citations omitted)); Compana LLC v. Mondi-
al Assistance SAS, No. 3:07-CV-1293-D, 2008
WL 190522, at *4 (N.D.Tex. Jan. 23, 2008)
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(“The Fifth Circuit recognizes two theories of es-
toppel that can bind a nonparty of a contract to
the contract's arbitration or forum selection
clause. The first is called an ‘intertwined claims
theory’ of equitable estoppel, which grants a non-
signatory to a contract the right to enforce a pro-
vision of the contract against a signatory.... The
Fifth Circuit recognizes another form of estoppel-
‘direct benefits estoppel'-which grants a signatory
to a contract the right to enforce a contract provi-
sion against a non-signatory.”(internal citations
omitted)); Aspitz v. Witness Sys., Inc., No. C
07-02068 RS, 2007 WL 2318004, at *3 (N.D.Cal.
Aug. 10, 2007) (observing fact that party did not
sign agreement is not controlling as to whether
forum-selection clause would be enforced); Affili-
ated Mortg. Prot., LLC v. Tareen, Civ. A. No. 06
4908(DRD), 2007 WL 203947, at *4 (D.N.J. Jan.
24, 2007) (“[W]here a third party's conduct is
closely related to the contractual relationship, the
forum selection clause applies to the third
party.”(internal quotations and citation omitted));
Novak v. Tucows, Inc., No. 06CV1909
(JFB)(ARL), 2007 WL 922306, at *13 (E.D.N.Y.
March 26, 2007) (“[A]t least two courts within
this Circuit have held that [i]t is well established
that a range of transaction participants, parties
and non-parties, should benefit from and be sub-
ject to forum selection clauses.... A non-party to
an agreement may be bound by a forum selection
clause where the party is closely related to the
dispute such that it becomes foreseeable that it
will be bound.”(internal quotations and citations
omitted)); First Specialty Ins. Corp. v. Admiral
Ins. Co ., No. CV 07 408 MO, 2007 WL
1876516, at *3 (D. Or. June 22, 2007) (“[A]
range of transaction participants, including non-
parties, should be bound by forum selection
clauses of an underlying agreement if their con-
duct is ‘closely related to the contractual relation-
ship.’...The fact that either one or both parties
was not a signatory to the underlying contract is
not dispositive.”(internal citations omitted));
Hasler Aviation, L.L.C. v. Aircenter, Inc., No.
1:06-CV-180, 2007 WL 2463283, at *6

(E.D.Tenn. Aug. 27, 2007) (“Other courts have
enforced a contractual forum selection clause
against non-signatories to the contract, so long as
those parties were closely related to the dispute
and it was foreseeable they might be
bound.”(internal quotations and citations omit-
ted)); Weingard v. Telepathy, Inc., No. 05
Civ.2024(MBM), 2005 WL 2990645, at *5
(S.D.N.Y. Nov. 7, 2005) (“Other Circuits have
held that a contractually-based forum selection
clause also covers tort claims against non-
signatories if the tort claims ultimately depend on
the existence of a contractual relationship
between the signatory parties, ... or if resolution
of the claims relates to interpretation of the con-
tract, or if the tort claims involve the same oper-
ative facts as a parallel claim for a breach of con-
tract.”...(internal quotations and citations omit-
ted)); Graham Tech. Solutions, Inc. v. Thinking
Pictures, Inc., 949 F.Supp. 1427, 1434
(N.D.Cal.1997) (“It is well established that a
range of transaction participants, parties and non-
parties, should benefit from and be subject to for-
um selection clauses.... [T]he conduct of GTSI
and Mr. Fuller are closely related [to] the con-
tractual relationship between Mr. Graham and
TPI, and the forum selection clause applies to
both GTSI and Mr. Fuller in spite of the fact that
they are not signatories to the PSA .”(internal
quotations and citations omitted)); Beck v. CIT
Group/Credit Fin., Inc., Civ. A. No. 94-5513,
1995 WL 394067, at *6 (E.D. Pa. June 29, 1995)
(“That Mr. Beck signed the Security Agreement
as president of Beck Co. is of little consequence
given his intimate relationship to Beck Co., the
benefit to him from the funding provided, the cir-
cumstances giving rise to his claims that he was
personally injured by the manner in which de-
fendant performed under the agreement and his
request to be credited personally for amounts al-
legedly overcharged to Beck Co.... Assuming that
Mrs. Beck has standing on the claims asserted,
she is similarly subject to the forum selection
provisions. Moreover, given the relationship of
the Becks and the circumstances presented, it
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would be wholly inappropriate to permit Mr.
Beck to evade the forum provision in his guar-
anty and elsewhere by initiating suit jointly with
Mrs. Beck.”(internal citations and footnote omit-
ted)); Sparks Tune-Up Ctrs., Inc. v. Strong, No.
92 C 5902, 1994 WL 188211, at *5 (N.D.Ill. May
12, 1994) (“The binding thread in cases which
hold that a non-signatory party should ‘benefit
from and be subject to’ a forum selection clause
is an overriding concern to prevent a contracting
party from escaping contractual obligations
which he bargained for and/or agreed upon.”); Lu
v. Dryclean-U.S.A. of California, Inc., 11
Cal.App. 4th 1490, 1493-94, 14 Cal.Rptr.2d 906,
908 (1992) (“[P]laintiffs argue enforcement of
the forum selection clause would be unreasonable
because two of the defendants, Dryclean Fran-
chise and Dryclean U.S.A., did not sign the
Agreement containing the clause. Again, we are
compelled to disagree. A range of transaction
participants, parties and non-parties, should bene-
fit from and be subject to forum selection
clauses.”(internal quotations and citation omit-
ted)); Citigroup Inc. v. Caputo, 957 So.2d 98,
102 (Fla.Ct.App.2007) (“Even assuming Citig-
roup were not covered by the Citibank Agree-
ment, a non-signatory may invoke a signatory's
forum selection clause where the non-signatory
and signatory are related.”); Deloitte & Touche v.
Gencor Indus., Inc ., 929 So.2d 678, 684
(Fla.Dist.Ct.App.2006) (observing that “where
the interests of a non-party are directly related to
or completely derivative of those of the contract-
ing party, the non-signatory is bound by the con-
tract's forum selection clause.”); Tuttle's Design-
Build, Inc. v. Florida Fancy, Inc., 604 So.2d 873,
873-74 (Fla.Dist.Ct.App.1992) (recognizing that
reasonable forum-selection clause would be en-
forced against non-signatory); Brinson v. Martin,
220 Ga.App. 638, 640, 469 S.E.2d 537, 539-40
(Ga.Ct.App.1996) (“[Plaintiff] Brinson also con-
tends the court erred in dismissing his claims
against Martin. He argues that regardless of
whether the venue clause is applicable to Wood-
men, the clause would not apply to his claims

against Martin for tortious interference with eco-
nomic relations and unjust enrichment because
those claims do not arise out of the contract and
involve parties who were not signatories to the
contract.... [D]espite Brinson's attempt to charac-
terize his claims against Martin as falling outside
the business relationship he had with Woodmen,
it is clear from his complaint that the claims
arose either directly or indirectly from his con-
tract with Woodmen. Under these circumstances,
we are persuaded that if Martin were not entitled
to rely on the clause, separate actions would
likely be brought, possibly resulting in varying
decisions, inconsistent with the administration of
justice. For these reasons, we conclude that the
trial court did not err in ruling that Martin may
rely on the forum selection clause in this case.”);
Grott v. Jim Barna Log Sys.-Midwest, Inc., 794
N.E.2d 1098, 1104-05 (Ind.Ct.App.2003) (“The
Texas Court of Appeals has applied forum-se-
lection clauses to nonsignatories to a contract
who are transaction participants[,] ... mean[ing]
an employee of one of the contracting parties
who is individually named by another contracting
party in a suit arising out of the contract contain-
ing the forum-selection clause.”(internal quota-
tions, citations, and footnotes omitted)); Titan In-
dem. Co. v. Hood, 895 So.2d 138, 148
(Miss.2004) (quoting approvingly comment from
Accelerated Christian Educ., Inc. v. Oracle
Corp., 925 S.W.2d 66, 75 (Tex.Ct.App.1996),
stating “[w]e agree with the federal court that a
valid forum selection clause governs all transac-
tion participants, regardless of whether the parti-
cipants were actual signatories to the contract
...”); Dogmoch Int'l Corp. v. Dresdner Bank AG,
304 A.D.2d 396, 397, (N.Y.App.Div.2003)
(“Although defendant was a nonsignatory to the
account agreements, it was reasonably foresee-
able that it would seek to enforce the forum se-
lection clause given the close relationship
between itself and its subsidiary....”); Kelly v.
Bear, Stearns & Co. Inc., No. CONTROL
080832, 2001 WL 1807360, at *2
(Pa.Commw.Ct. Dec. 18, 2001) (“[P]laintiffs ar-
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gue that as non-signatories to the Engagement
Letters, the forum selection clause does not apply
to them. This court disagrees. This dispute is
governed by the forum selection clause because
the claims asserted clearly arise out of the only
possible relationship plaintiffs had with Bear Ste-
arns-the Engagement Letters.”); Sevier County
Bank v. Paymentech Merch. Servs., Inc., No.
E2005-02420-COA-R3-CV, 2006 WL 2423547,
at *9 (Tenn.Ct.App. Aug. 23, 2006) (“We agree
with the federal court that a valid forum selection
clause governs all transaction participants, re-
gardless of whether the participants were actual
signatories to the contract. By transaction parti-
cipant, we mean an employee of one of the con-
tracting parties who is individually named by an-
other contracting party in a suit arising out of the
contract containing the forum selection clause.
To hold otherwise would allow a nonsignatory
employee, who was a transaction participant, to
defeat his company's agreed-to forum by refusing
to be bound by the employer's contract. This can-
not be. We conclude the trial court may apply a
valid forum selection clause to all transaction
participants. To conclude otherwise would enable
a party to bypass a valid forum selection clause
by naming in its petition a closely-related party
who was not a party to the contract.”); Acceler-
ated Christian Educ., Inc. v. Oracle Corp., 925
S.W.2d 66, 75 (Tex.Ct.App.1996) (“We conclude
the trial court may apply a valid forum selection
clause to all transaction participants. To conclude
otherwise would enable a party to bypass a valid
forum selection clause by naming in its petition a
closely-related party who was not a party to the
contract.”(footnote omitted)).

Based upon the foregoing, we now hold that a
plaintiff who is a non-signatory to a contract con-
taining a forum-selection clause may be bound by
that clause when it is shown that his or her claims
are closely related to the contract. We further hold
that a defendant who is a non-signatory to a con-
tract containing a forum-selection clause may en-
force that clause when it is shown that the claims

against him or her are closely related to the con-
tract.

Applying the foregoing holdings to the facts of the
instant case, we first note that, as to the plaintiffs,
Sovereign; Mr. Caperton, as president of Sover-
eign; and Harman Mining were signatories to the
1997 CSA; Harman Development and Mr. Caper-
ton, in his individual capacity, were not. However,
Sovereign and Harman are wholly-owned subsidiar-
ies of Harman Development, and Mr. Caperton is
the sole owner of Harman Development. Under
these facts, any claim brought by Mr. Caperton and
Harman Development in connection with the 1997
CSA are closely related to the contract and are,
therefore, subject to the forum-selection clause con-
tained therein. As we determined in the preceding
section of this opinion, the three factually-suppor-
ted claims asserted in the first amended complaint
FN28 all flowed from the wrongful declaration of
force majeure under the 1997 CSA, and were
brought in connection with that contract. Accord-
ingly, we find that Mr. Caperton and Harman De-
velopment are bound by the forum-selection clause
of the 1997 CSA.

FN28. As we noted in the preceding sec-
tion of this opinion, the forum-selection
clause issue was addressed below in the
context of a motion to dismiss; therefore,
we consider the claims as they were asser-
ted in the first amended complaint. Not-
ably, though, only three of the claims as-
serted in the amended complaint were ulti-
mately presented to the jury for a verdict,
indicating that there was insufficient evid-
ence to support the remaining claims.
Therefore, we limit our consideration to
only those three claims that ultimately
went to the jury.

Turning to the Massey Defendants, we note that
none of them were signatories to the 1997 CSA.
However, Defendant Massey subsequently became
the parent company to Wellmore, who is a signat-
ory of the 1997 CSA, and Wellmore was Massey's
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subsidiary at the time it declared force
majeure.FN29All the other Massey Defendants are
also subsidiaries of Massey. The complaint plainly
alleges that Massey, along with all its subsidiaries
who are defendants in this action, exercised
“domination and control” over Wellmore and direc-
ted Wellmore to wrongfully declare force
majeure.Because, as we previously determined, all
of the claims in this action flow directly from the
declaration of force majeure, and the complaint al-
leges that the Massey Defendants controlled Well-
more's declaration of force majeure, the complaint
plainly demonstrates that the claims against the
Massey Defendants are closely related to the con-
tract. Therefore, we find that the Massey Defend-
ants are entitled to enforce the forum-selection
clause of the 1997 CSA.

FN29. The 1997 CSA was executed in
March 1997, and was made retroactively
effective to January 1, 1997. Massey ac-
quired Wellmore on July 31, 1997, when it
purchased United Coal Corporation and
United's subsidiary Wellmore. Wellmore
declared force majeure on December 1,
1997.

4. Rebuttal.Because the forum-selection clause
was communicated to the resisting party, has man-
datory force and covers the claims and parties in-
volved in this dispute, it is presumptively enforce-
able. Thus, the final step to our analysis is to ascer-
tain whether the Harman Companies and Mr.
Caperton have rebutted the presumption of enforce-
ability by making a sufficiently strong showing that
enforcement would be unreasonable or unjust, or
that the clause was invalid for such reasons as fraud
or overreaching.

In this regard, it has been recognized that

[m]andatory choice of forum clauses will be
enforced unless they are “unreasonable.” Davis
Media Group, 302 F.Supp.2d at 466 (citing M/S
Bremen v. Zapata Off-Shore Co., 407 U.S. at 10,
92 S.Ct.1907).“Choice of forum and law provi-

sions may be found unreasonable if (1) their
formation was induced by fraud or overreaching;
(2) the complaining party ‘will for all practical
purposes be deprived of his day in court’ because
of the grave inconvenience or unfairness of the
selected forum; (3) the fundamental unfairness of
the chosen law may deprive the plaintiff of a
remedy; or (4) their enforcement would contra-
vene a strong public policy of the forum
state.”Allen v. Lloyd's of London, 94 F.3d 923,
928 (4th Cir.1996).

Belfiore v. Summit Fed. Credit Union, 452
F.Supp.2d 629, 631-32 (D.Md.2006) (footnotes
omitted). Moreover,

[a] party trying to defeat a mandatory choice of
forum clause bears a “heavy burden.” See Davis
Media Group v. Best Western Int'l, Inc., 302
F.Supp.2d, 464, 469-70 (D.Md.2004); see also,
e.g., Sarmiento v. BMG Entm't, 326 F.Supp.2d
1108, 1111 (C.D.Cal .2003) (“[I]f the resisting
party fails to come forward with anything beyond
general and conclusory allegations of fraud and
inconvenience, the court must uphold the agree-
ment”).

Id. at 631 n. 1. In this case, the Harman Companies
and Mr. Caperton have not argued, either below or
before this Court, that enforcement of the forum-
selection clause of the 1997 CSA, i.e. requiring that
this case be litigated in Virginia, was unreasonable
or unjust at the time of the Massey Defendants' mo-
tion to dismiss,FN30 or that the clause was invalid
for such reasons as fraud or overreaching. Accord-
ingly, the forum-selection clause should have been
enforced by the circuit court, and that court's failure
to grant the Massey Defendants' motion to dismiss
based upon the forum-selection clause was an abuse
of discretion.FN31

FN30. On rehearing, the Harman Compan-
ies and Mr. Caperton argue, in part, that it
is unjust to apply the forum-selection
clause to deprive them of the large jury
verdict awarded below. The proper ques-
tion, however, is whether enforcement of
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the forum-selection clause was unjust or
unreasonable at the time of the Massey De-
fendants' motion to dismiss based upon the
forum-selection clause.The Harman Com-
panies and Mr. Caperton have not come
forth with any facts or argument that en-
forcement of the forum-selection clause
was unreasonable or unjust at that time. In
addition, Mr. Caperton asserts that because
this action has been fully litigated in West
Virginia, and because a remedy may no
longer be available in Virginia due to the
running of the limitations period, it is un-
just to enforce the forum selection clause.
We reject this reasoning as it would effect-
ively divest appellate courts of their appel-
late jurisdiction over a lower court's denial
of a motion to dismiss based upon a forum
selection clause as it relates to tort claims.
First, because of the lengthy time involved
in prosecuting a case to a final judgment
and in pursuing the appellate process, the
limitations period for filing a tort action in
the proper forum is likely to have always
run by the time of this Court's review, thus,
there may never be a tort remedy available
in the proper forum. Next, the defendants
in this action are entitled to seek review of
the lower court's decision on appeal. See
Syllabus point 5, State ex rel. Davis v.
Iman Mining Co., 144 W. Va. 46, 106
S.E.2d 97 (1958) (“ ‘Where an appeal is
properly obtained from an appealable de-
cree either final or interlocutory, such ap-
peal will bring with it for review all pre-
ceding non-appealable decrees or orders,
from which have arisen any of the errors
complained of in the decree appealed from,
no matter how long they may have been
rendered before the appeal was
taken.’Point 2, syllabus, Lloyd v.. Kyle, 26
W. Va. 534 [1885].”). Finally, the cases
cited by Mr. Caperton in support of his ar-
gument that it would be unjust to apply the
forum-selection clause where the case is

now likely time-barred in the contractual
forum are unpersuasive. For example, Mr.
Caperton cites Ernest and Norman Hart
Brothers, Inc. v. Town Contractors, Inc. 18
Mass.App.Ct. 60, 65, 463 N.E.2d 355, 359
(1984). Notably, however, that court's de-
cision was not based solely on the lack of a
remedy in the contractual forum state.
Rather, the court concluded that the con-
tract at issue was a contract of adhesion.
More importantly, the court discussed at
length the fact that forum-selection clauses
had long been viewed as invalid in Mas-
sachusetts, and, at that time, there was no
clear indication that Massachusetts would
follow the modern view of reasonable and
just forum-selection clauses being valid
and enforceable. As noted above, in 1981
this Court indicated its approval of reason-
able and just forum-selection clauses. Gen-
eral Elec. Co. v. Keyser, 166 W. Va. 456,
461-62 n. 2, 275 S.E.2d 289, 292-93 n. 2
(1981).

FN31. We would be remiss if we did not
acknowledge that the motivating factor for
the Harman Companies and Mr. Caperton
to bring the tort claims in West Virginia
may have been due to the fact that Virginia
has a cap on punitive damages and West
Virginia does not. SeeVa.Code § 8.01-38.1
(1987) (“In no event shall the total amount
awarded for punitive damages exceed
$350,000.00.”). Virginia also does not al-
low punitive damages for contract claims.
See Kamlar Corp. v. Haley, 224 Va. 699,
705, 299 S.E.2d 514, 517 (Va.1983).

5. Retroactivity of the New Forum-Selection
Clause.On rehearing, the Harman Companies and
Mr. Caperton have argued that the new forum-
selection clause principles of law developed in this
case should not be applied retroactively to
them.FN32They contend, among other things, that
due process principles prohibit such application.
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We disagree.

FN32. The Harman Companies briefed this
issue in terms of applying the new prin-
ciples prospectively.

To begin, we should make clear that, notwithstand-
ing the due process argument made by the Harman
Companies and Mr. Caperton, “[i]t is within the in-
herent power of a state's highest court to give a de-
cision prospective or retrospective application
without offending [federal] constitutional prin-
ciples.”Lopez v. Maez, 98 N.M. 625, 632, 651 P.2d
1269, 1276 (1982). Stated another way,

[t]he United States Constitution neither prohib-
its nor requires retroactive application of a judi-
cial decision, and the question of retrospective or
prospective application of a state judicial de-
cision to civil litigation in the state courts is a
matter of state law when, as here, the rule in
question involves a matter of a common-law tort
and is not based on federal constitutional or stat-
utory law.

Martin Marietta Corp. v. Lorenz, 823 P.2d 100, 112
(Colo.1992).See also Harper v. Virginia Dep't of
Taxation, 509 U.S. 86, 94, 113 S.Ct. 2510, 2516,
125 L.Ed.2d 74 (1993) (“Nothing in the Constitu-
tion alters the fundamental rule of ‘retrospective
operation’ that has governed ‘judicial decisions for
near a thousand years.’ “ (citation omitted)); Great
N. Ry. v. Sunburst Oil & Ref. Co., 287 U.S. 358,
364, 53 S.Ct. 145, 148, 77 L.Ed. 360 (1932) (“We
think the federal constitution has no voice upon the
subject. A state in defining the limits of adherence
to precedent may make a choice for itself between
the principle of forward operation and that of rela-
tion backward.”). In addition to there being no fed-
eral constitutional impediment to a judicial decision
being applied retroactively, there is likewise no
state constitutional impediment. See Bradley v. Ap-
palachian Power Co., 163 W. Va. 332, 347, 256
S.E.2d 879, 887 (1979) (“We do not find any provi-
sion in the West Virginia Constitution which ad-
dresses this point.”).

The Supreme Court of Appeals of West Virginia,
like all courts in the country, adheres to the com-
mon law principle that, “[a]s a general rule, judicial
decisions are retroactive in the sense that they apply
both to the parties in the case before the court and
to all other parties in pending cases.”Crowe v. Bol-
duc, 365 F.3d 86, 93 (1st Cir.2004).See also
Alaskan Vill., Inc. v. Smalley, 720 P.2d 945, 949
(Alaska 1986) (“Absent special circumstances, a
new rule of law will apply in the case before the
court and in all subsequent cases.”); Citicorp N.
Am., Inc. v. Franchise Tax Bd., 83 Cal.App. 4th
1403, 1422, 100 Cal.Rptr.2d 509, 525 (2000)
(“[T]he general rule as to judicial opinions is that
they are fully retroactive.”); Findley v. Findley, 280
Ga. 454, 460, 629 S.E.2d 222, 228 (2006) (“[W]e
shall continue to apply the general rule that a judi-
cial decision announcing a new rule is retroactive
[.]”); Aleckson v. Village of Round Lake Park, 176
Ill.2d 82, 86, 679 N.E.2d 1224, 1226 (1997)
(“Generally, when a court issues an opinion, the de-
cision is presumed to apply ... retroactively[.]”);
Dempsey v. Allstate Ins. Co., 325 Mont. 207, 217
104 P.3d 483, 489 (2004) (“Therefore today we re-
affirm our general rule that [w]e give retroactive ef-
fect to judicial decisions .”(internal quotations and
citation omitted)); Ireland v. Worcester Ins. Co.,
149 N.H. 656, 658, 826 A.2d 577, 580-81 (2003)
(“At common law, appellate decisions in civil cases
are presumed to apply retroactively.”); Montells v.
Haynes, 133 N.J. 282, 295, 627 A.2d 654, 660
(1993) (“The final issue is whether our decision
should follow the general rule of retroactive applic-
ation [.]”); Beavers v. Johnson Controls World
Servs., Inc., 118 N.M. 391, 398, 881 P.2d 1376,
1383 (1994) (“[W]e believe there should be a pre-
sumption that a new rule adopted by a judicial de-
cision in a civil case will operate retroactively.”);
Christy v. Cranberry Volunteer Ambulance Corps,
Inc., 579 Pa. 404, 418, 856 A.2d 43, 51 (2004)
(“Our general principle is that we apply decisions
involving changes of law in civil cases retroactively
[.]”); Carrollton-Farmers Branch Indep. Sch. Dist.
v. Edgewood Indep. Sch. Dist., 826 S.W.2d 489,
515 (Tex.1992) (“Generally, judicial decisions ap-
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ply retroactively.”); State v. Styles, 166 Vt. 615,
616, 693 A.2d 734, 735 (1997) (“We have previ-
ously adopted the common law rule that a change in
law will be given effect while a case is on direct re-
view, except in extraordinary cases. This rule ap-
plies whether the proceedings are civil or crimin-
al.”); In re Commitment of Thiel, 241 Wis.2d. 439,
449, 625 N.W.2d 321, 326 (Ct.App.2001)
(“Wisconsin generally adheres to the ‘Blackstonian
Doctrine,’ which provides that a decision that clari-
fies, overrules, creates or changes a rule of law is to
be applied retroactively.”).

Although the common law rule presumes that ap-
pellate judicial decisions apply retroactively, “[t]he
courts of this country long have recognized excep-
tions to the rule of retroactivity[.]”Ashland Oil, Inc.
v. Rose, 177 W. Va. 20, 23, 350 S.E.2d 531, 534
(1986). The seminal case by this Court addressing
the issue of an exception to retroactivity is Bradley
v. Appalachian Power Co., 163 W. Va. 332, 256
S.E.2d 879 (1979).

In Bradley, this Court was asked to decide whether
or not our contributory negligence rule should be
modified to allow for comparative negligence.
After an exhaustive examination of the history of
the contributory negligence doctrine, Bradley found
that modification of the doctrine was warranted. In
doing so the opinion held,

[o]ur present judicial rule of contributory negli-
gence is therefore modified to provide that a
party is not barred from recovering damages in a
tort action so long as his negligence or fault does
not equal or exceed the combined negligence or
fault of the other parties involved in the accident.
To the extent that our prior contributory negli-
gence cases are inconsistent with this rule, they
are overruled.

Bradley, 163 W. Va. at 342, 256 S.E.2d at 885.

Insofar as Bradley overruled prior contributory neg-
ligence case law, the opinion addressed the issue of
whether or not the new comparative negligence rule

would be applied retroactively to cases pending at
the time of the decision. To resolve the issue of ret-
roactivity, in the context of new law that overruled
prior case law, Bradley looked for guidance from
the United States Supreme Court's decision in
Chevron Oil Co. v. Huson, 404 U.S. 97, 92 S.Ct.
349, 30 L.Ed.2d 296 (1971), overruled byHarper v.
Virginia Department of Taxation, 509 U.S. 86, 113
S.Ct. 2510, 125 L.Ed.2d 74 (1993).FN33 After ex-
amining relevant language from the opinion in
Chevron, Bradley fashioned the following test:

FN33. The Bradley decision acknowledged
a prior principle of law created by the
Court that involved retroactivity, but found
that prior principle was too narrow. See
Syl. pt. 2, Falconer v. Simmons, 51 W. Va.
172, 41 S.E. 193 (1902) (“An overruled
decision is regarded not law, as never hav-
ing been the law, but the law as given in
the later case is regarded as having been
the law, even at the date of the erroneous
decision. To this rule there is one excep-
tion,-that where there is a statute, and a de-
cision giving it a certain construction, and
there is a contract valid under such con-
struction, the later decision does not retro-
act so as to invalidate such contract.”).

In determining whether to extend full retro-
activity, the following factors are to be con-
sidered: First, the nature of the substantive issue
overruled must be determined. If the issue in-
volves a traditionally settled area of law, such as
contracts or property as distinguished from torts,
and the new rule was not clearly foreshadowed,
then retroactivity is less justified. Second, where
the overruled decision deals with procedural law
rather than substantive, retroactivity ordinarily
will be more readily accorded. Third, common
law decisions, when overruled, may result in the
overruling decision being given retroactive ef-
fect, since the substantive issue usually has a nar-
rower impact and is likely to involve fewer
parties. Fourth, where, on the other hand, sub-
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stantial public issues are involved, arising from
statutory or constitutional interpretations that rep-
resent a clear departure from prior precedent,
prospective application will ordinarily be
favored. Fifth, the more radically the new de-
cision departs from previous substantive law, the
greater the need for limiting retroactivity. Finally,
this Court will also look to the precedent of other
courts which have determined the retroactive/
prospective question in the same area of the law
in their overruling decisions.

Syl. pt. 5, Bradley.

The retroactivity test announced in Bradley has
been relied upon by this Court whenever the issue
of retroactivity has arisen in a civil case. However,
the Bradley test is narrowly confined to deciding
whether to retroactively apply a new principle of
law that was created in a case that overruled prior
precedent. The narrow constraints of Bradley have
proved to be problematic whenever this Court has
examined retroactivity in the context of a new prin-
ciple of law created in a case that did not overrule
prior precedent. See, e.g., Richmond v. Levin, 219
W. Va. 512, 517, 637 S.E.2d 610, 615 (2006) (
“[T]he analysis established by Bradley is not dir-
ectly on point since the question in the case before
us does not involve overruling any prior authority
[.]” (internal quotations and citation omitted));
Adkins v. Cline, 216 W. Va. 504, 510, 607 S.E.2d
833, 839 (2004) (“The Bradley formula does not
give specific guidance to our current situation[.]”);
Kincaid v. Mangum, 189 W. Va. 404, 414, 432 S.E
.2d 74, 84 (1993) (“[T]he plaintiffs correctly point
out that the analysis established by Bradley is not
directly on point since the question in the case be-
fore us does not involve overruling any prior au-
thority [.]”). Because of the limitations imposed by
Bradley on the issue of retroactivity, we believe
that another test, designed to compliment Bradley,
must be utilized whenever this Court is called upon
to examine the issue of retroactively applying a
new rule of law from a case that did not overrule
any prior decision of this Court. In formulating
such a test, we need look no further than the Brad-

ley opinion itself.

The retroactivity test created in Bradley was fash-
ioned from the following language that appeared in
Chevron and was quoted in Bradley:

In our cases dealing with the nonretroactivity
question, we have generally considered three sep-
arate factors. First, the decision to be applied
nonretroactively must establish a new principle
of law, ... by deciding an issue of first impression
whose resolution was not clearly foreshadowed.
Second, it has been stressed that we must ...
weigh the merits and demerits in each case by
looking to the prior history of the rule in ques-
tion, its purpose and effect, and whether retro-
spective operation will further or retard its opera-
tion. Finally, we have weighed the inequity im-
posed by retroactive application, for where a de-
cision of this Court could produce substantial in-
equitable results if applied retroactively, there is
ample basis in our cases for avoiding the injustice
or hardship by a holding of nonretroactivity.

Bradley, 163 W. Va. at 347, 256 S.E.2d at 888
(quoting Chevron, 404 U.S. at 106-07, 92 S.Ct. at
355 (internal quotations and additional citations
omitted)).FN34 With the Chevron factors as a
guide, we now hold that in determining whether to
extend full retroactivity to a new principle of law,
established in a civil case that did not overrule any
prior precedent, the following factors will be con-
sidered. First, we will determine whether the new
principle of law was an issue of first impression
whose resolution was clearly foreshadowed.
Second, we must determine whether or not the pur-
pose and effect of the new rule will be enhanced or
retarded by applying the rule retroactively. Finally,
we will determine whether full retroactivity of the
new rule would produce substantial inequitable res-
ults.

FN34. The Chevron test was overruled in
Harper v. Virginia Department of Taxa-
tion, 509 U.S. 86, 113 S.Ct. 2510, 125
L.Ed.2d 74 (1993). In Harper, the Su-
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preme Court held that new federal judicial
rules would no longer be open for selective
retroactivity. The Supreme Court ad-
dressed the issue succinctly as follows:

When this Court applies a rule of federal
law to the parties before it, that rule is
the controlling interpretation of federal
law and must be given full retroactive
effect in all cases still open on direct re-
view and as to all events, regardless of
whether such events predate or postdate
our announcement of the rule. The rule
extends Griffith's ban against selective
application of new rules. Mindful of the
basic norms of constitutional adjudica-
tion that animated our view of retroactiv-
ity in the criminal context, we now pro-
hibit the erection of selective temporal
barriers to the application of federal law
in noncriminal cases.

Harper, 509 U.S. at 97, 113 S.Ct. at
2517 (internal quotations and citations
omitted). It has been correctly noted that
“although the United States Supreme
Court has rejected Chevron, the states
are free to continue employing the Chev-
ron criteria in deciding questions of ret-
roactivity of state law.”Dempsey v. All-
state Ins. Co., 104 P.3d 483, 488
(Mont.2004).

In the instant proceeding, we are called upon to de-
cide whether or not the principles of law developed
in this opinion, involving forum-selection clauses,
should be applied retroactively to the parties. Under
the test set out above, we find no impediment to ap-
plying the new forum-selection clause principles to
the parties in this case.

a. The new forum-selection clause principles
were clearly foreshadowed.The Harman Compan-
ies and Mr. Caperton argue that the new forum-
selection clause principles applied in this case were
not foreshadowed by any prior decision of this

Court. We disagree.

To begin, the Harman Companies and Mr. Caperton
misunderstand the meaning of “foreshadowed,” as
that term is applied in the present context. Fore-
shadowing does not mean that “there has to be clear
precedent before a holding can be considered
clearly foreshadowed.”Collins v. Department of
Corr., 167 Mich.App. 263, 267, 421 N.W.2d 657,
659 (1988). All that is required is some indication
by a prior decision of this Court or a national trend
that would “put persons on notice that [this Court]
could resolve the issue either way [.]”Id. See also
Founder v. Cabinet for Human Res., 23 S.W .3d
221, 224 (Ky.Ct.App.1999) (holding that prior judi-
cial decision put plaintiff “on notice that it was pos-
sible that the filing of the complaint with the Com-
mission would bar a separate action in circuit court.
Thus, it was not error for the court to retroactively
apply [a new decision].”). A case which helps illus-
trate the broad meaning of “foreshadowing” is Pro-
fessional Insurance Corp. v. Sutherland, 700 So.2d
347 (Ala.1997).

In Sutherland, the plaintiffs sued several defendant
insurance companies in an Alabama trial court for
tort and breach of contract claims. The defendants
filed a motion to dismiss on the grounds that, under
the terms of contractual forum-selection clauses
between the parties, all causes of action had to be
filed in Florida. The trial court denied the motion to
dismiss on the grounds that prior Alabama case law
held that “outbound” forum-selection clauses were
against public policy. The defendants appealed to
the Alabama Supreme Court. That Court apparently
issued an opinion that was withdrawn after a re-
hearing was granted. In the rehearing opinion, the
Court held that it was overruling prior case law that
barred “outbound” forum-selection clauses. More
important to the case at hand, the Court addressed
the issue of whether or not the new rule would be
applied retroactively to the parties before the Court.
In finding that the decision would be applied to the
parties, Sutherland addressed the issue of foreshad-
owing as follows:
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The plaintiffs contend that when they were ne-
gotiating their contracts they relied upon the rule
making forum selection provisions invalid in
Alabama and that the rule we adopt today repres-
ents a fundamental change in the substantive law
of this state. Therefore, they claim, an application
of the “new” rule against them would be an un-
fair retroactive application. We disagree.

....

We conclude that it is fair to apply the rule en-
forcing forum selection clauses to the parties in
this case. As noted previously, while American
courts traditionally disfavored outbound forum
selection clauses, the overwhelming trend, fol-
lowing the United States Supreme Court's de-
cision in M/S Bremen, supra, has been toward al-
lowing enforcement of those clauses. That na-
tionwide trend foreshadowed our adoption today
of the rule that such clauses are not per se void,
providing notice that Alabama might follow suit
and thereby reducing the reliance these plaintiffs
could reasonably have placed upon the continued
viability of the traditional rule in Alabama.

Sutherland, 700 So.2d at 351-52 (emphasis added).

Although the Alabama Supreme Court relied upon a
nationwide trend as foreshadowing its new rule in
Sutherland, we need not look to a national trend to
find that the new forum-selection clause principles
developed in this case were foreshadowed. As pre-
viously pointed out in this opinion, over twenty-
five years ago in General Electric Co. v. Keyser,
166 W. Va. 456, 275 S.E.2d 289 (1981), this Court
indicated that forum-selection clauses were not
against the public policy of this State. Specifically,
we stated in Keyser,

We have had occasion, however, to discuss, in-
directly, forum selection clauses. Although our
law on this point is skeletal, it does indicate that
contract clauses which affect matters such as jur-
isdiction and the like should be carefully ana-
lyzed. Unquestionably, forum selection clauses

are not contrary to public policy in and of them-
selves for they are sanctioned in commercial
sales agreements[.]

Keyser, 166 W. Va. at 461 n. 2, 275 S.E.2d at 291
n. 2. Clearly, Keyser placed the parties in this ac-
tion on notice that, when presented with an oppor-
tunity, this Court would “carefully” analyze all
matters relevant to the forum-selection clause
presented on appeal. Contrary to the arguments of
the Harman Companies and Mr. Caperton, there is
no requirement that there must exist specific pre-
cedent that foreshadowed exactly how this Court
would resolve new issues involving a forum-se-
lection clause. If such a situation was the law in this
State or any jurisdiction in the country, there would
be very few cases decided on appeal that created
new law which could be applied to the parties be-
fore the appellate court. This is not the law in the
country nor in West Virginia. Consequently, we
find that the new forum-selection clause principles
created in this opinion were foreshadowed by Key-
ser.

b. The purpose and effect of the new rules will
be enhanced by applying the rules retroactively
to the parties.In other parts of this opinion we have
discussed the general purpose and effect of forum-
selection clauses. The new forum-selection clause
principles announced in this decision simply
provide parameters for the enforcement of forum-
selection clauses. To deny application of those prin-
ciples to the parties in this litigation would under-
mine the very essence of forum-selection clauses,
which is to require parties and those in privity
thereto to litigate claims in a forum voluntarily
chosen by them.

c. No substantial inequitable results would flow
from applying the new forum-selection clause
principles retroactively.We have not been presen-
ted with any valid reason to show that applying the
new principles would bring about a substantial in-
equitable result. “Indeed, limiting this decision to
prospective application would produce inequitable
results[.]”Cundiff v. State Farm Mut. Auto. Ins. Co.,
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217 Ariz. 358, ----, 174 P.3d 270, 274 (2008). This
is true because there is no evidence in the record to
show that the forum-selection clause involved in
this case was not freely bargained for by the actual
signatories to the agreement. To allow one signat-
ory to the agreement to escape its effects through
prospective application of our new principles would
simply be inequitable.

Accordingly, we conclude that the forum-selection
clause principles of law adopted by this opinion
may properly be applied to the parties to the instant
proceeding.

6. The bankruptcy court's order did not have
any preclusive effect on the forum selection
clause issue.The final matter we must address in
this area concerns Mr. Caperton's argument “that
the United States Bankruptcy Court for the Western
District of Virginia has rendered a final, uncon-
tested ruling specifically finding West Virginia to
be the proper forum for this Action.”FN35As a res-
ult of this alleged final decision, Mr. Caperton con-
tends that the doctrine of collateral estoppel pre-
cludes relitigation of the issue in the state court pro-
ceedings.FN36

FN35. We have previously noted that the
Massey Defendants attempted to intervene
in the bankruptcy proceeding filed by the
Harman Companies. The purpose of this
attempted intervention was “to determine
whether the Caperton's (sic) and Harman
Development's claims were actually assets
of the bankruptcy estates and whether
Hugh Caperton was attempting to deprive
the bankruptcy estates of those assets im-
properly.”Caperton v. A.T. Massey Coal
Co., Inc., 270 B.R. 654, 655
(S.D.W.Va.2001).

FN36. Mr. Caperton also contends that the
doctrine of res judicata applies. Insofar as
Mr. Caperton is only attacking the disposi-
tion of the forum selection clause issue, we
need not separately address the res judicata

claim. The result would be the same under
an analysis of either doctrine.

To begin, we note that “[t]here is no question that
the doctrines of res judicata and collateral estoppel
apply to decisions rendered in Federal Bankruptcy
Courts.”Jerome J. Steiker Co., Inc. v. Eccelston
Props. Ltd., 593 N.Y.S.2d 394, 398 (1992). Further,
because Mr. Caperton contends that the bankruptcy
proceeding adjudicated the forum selection clause
issue, “the federal rules of preclusion must be ap-
plied.”Sea Quest Int'l., Inc. v. Trident Shipworks,
Inc., 958 So.2d 1115, 1119 (Fla.Dist.Ct.App.2007).
Under federal law, a party asserting collateral es-
toppel as a bar to relitigating an issue must estab-
lish

(1) the issue to be precluded is identical to the
issue already litigated, (2) the issue was actually
determined in the prior proceeding, (3) the de-
termination of the issue was an essential part of
the decision in the prior proceeding, (4) the prior
judgment was final and valid, and (5) the party
against whom estoppel is asserted had a full and
fair opportunity to litigate the issue.

In re Coleman, 426 F.3d 719, 729 (4th
Cir.2005).FN37

FN37. The elements required to prove col-
lateral estoppel under West Virginia law
are almost identical to the federal ele-
ments. See Syl. pt. 1, Haba v. Big Arm Bar
& Grill, Inc., 196 W. Va. 129, 468 S.E.2d
915 (1996).

We need not labor long on this issue. The second
element of collateral estoppel is dispositive of the
matter. In order for collateral estoppel to apply to
the forum selection clause issue, the matter had to
actually be determined in the bankruptcy proceed-
ing. As we shall demonstrate below, it was not.

As previously indicated in this opinion, the Massey
Defendants attempted to have the instant case re-
moved to a federal district court in the Southern
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District of West Virginia. In response to the remov-
al, the Harman Companies and Mr. Caperton asked
the federal district court to remand the case to state
court. The federal district court issued a written
opinion indicating that it would hold in abeyance
any ruling about the propriety of the case being in
federal court until the bankruptcy court made a rul-
ing on the claims asserted by Massey as an inter-
venor. See Caperton v. A.T. Massey Coal Co., Inc.,
251 B.R. 322 (S.D.W.Va.2000).FN38 Subsequent
to the bankruptcy court issuing an order that in-
volved Massey's intervention claims, the federal
district court issued another written order that inter-
preted the bankruptcy court's order regarding Mas-
sey's claims. The federal district court made the fol-
lowing findings:

FN38. It appears that the federal district
court entertained the Massey Defendants'
removal petition under its bankruptcy jur-
isdiction, because of the bankruptcy pro-
ceeding that was pending in Virginia.

As set forth in its November 28, 2000 Joint
Memorandum Opinion, the Bankruptcy Court at-
tempted to respond to this Court's Memorandum
Opinion and Order and determined the crucial
question was whether Caperton and/or Harman
Development have any independent causes of ac-
tion under West Virginia law. The Bankruptcy
Court then clarified what possible claims Caper-
ton and Harman Development might have that are
independent and non-derivative of the bankrupt
estates' claims. It declined, however, to decide
whether such claims have actual, legal validity
under West Virginia state law. Instead, the Bank-
ruptcy Court opined this question was better ad-
dressed by a West Virginia court, either state or
federal, and abstained from deciding the ques-
tions presented by the declaratory judgment/ad-
versary proceedings. Integral to its decision to
abstain and dismiss the adversary proceedings,
the Bankruptcy Court determined the claims of
all parties, and defenses thereto, can be adjudic-
ated satisfactorily in the West Virginia action.

Caperton v. A.T. Massey Coal Co., Inc., 270
B.R. 654, 655-56 (S.D.W.Va.2001) (emphasis
added). As a result of the federal district court's
determination that the bankruptcy court abstained
from deciding any issue involving the Massey in-
tervention claims, the federal district court de-
clined a motion by the Massey Defendants to
transfer the case to a federal district court in Vir-
ginia. Specifically, the federal district court held
that the Massey Defendants' “motion for transfer
of venue to the District Court of the Western Dis-
trict of Virginia is DENIED as moot, leaving the
Circuit Court of Boone County to decide whether
transfer of venue remains for
determination.”Caperton, 270 B.R. at 656.FN39

FN39. In a footnote in Mr. Caperton's sup-
plemental brief he attempts to suggest that
the federal district court “found it appro-
priate for the case to ultimately proceed in
West Virginia.”The footnote is disingenu-
ous in trying to suggest that the federal dis-
trict court found that West Virginia had to
allow the case to be fully litigated on the
merits. The federal district court's order,
like the bankruptcy court's order, left it up
to the West Virginia courts to decide the
merits of all claims and defenses asserted
in the state court proceeding.

We should point out that the federal dis-
trict court abstained from hearing any
claim or defense asserted in the state
court proceeding under the mandatory
abstention provision of bankruptcy law,
because the state law litigation was not a
core proceeding for bankruptcy pur-
poses. Specifically, the federal district
court held,

The Court holds [the Harman Compan-
ies' and Mr. Caperton's] claims are non-
core because: 1) the claims are not spe-
cifically identified as core proceedings
under 28 U.S.C. § 157(b)(2); 2) the
claims existed prior to the filing of the
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[Harman Companies'] bankruptcy peti-
tions; 3) the claims are based solely on
state law and therefore exist independent
of the provisions of Chapter 11; and 4)
the parties' rights are not affected by the
outcome of the bankruptcy proceedings.

Caperton, 270 B.R. at 657. It is gener-
ally recognized that res judicata and col-
lateral estoppel “bar[ ] only claims that
would constitute a core claim in an earli-
er bankruptcy action.”Cabrera v. First
Nat'l Bank of Wheaton, 753 N.E.2d
1138, 1147 (Ill.Ct.App.2001).See also
I.A. Durbin, Inc. v. Jefferson Nat'l Bank,
793 F.2d 1541, 1548 (11th Cir.1986) (In
“a non-core proceeding, the bankruptcy
court could only issue proposed findings
of fact and conclusions of law, which
would be subject to de novo review by
the district court, and such proposed
findings would not be entitled to res ju-
dicata effect in subsequent litigation be-
cause there would have been no final
judgment on the merits.”(internal cita-
tions omitted)); SMI/USA, Inc. v. Profile
Tech., Inc., 38 S.W.3d 205, 211
(Tex.Ct.App.2001) (“Although a bank-
ruptcy judge may hear non-core proceed-
ings and make proposed Findings of Fact
and Conclusions of Law to the District
Court, the judge may not render a final
judgment on such claims. As a result, a
bankruptcy court's disposition of non-
core proceedings is not res judicata as to
subsequent state court proceedings re-
garding the same claims.”).

It is generally acknowledged that “the lower federal
courts do not have appellate jurisdiction over the
state courts and their decisions are not conclusive
on state courts, even on questions of federal
law.”State v. Robinson, 82 P.3d 27, 30
(Mont.2003).See also Cash Distrib. Co., Inc. v.
Neely, 947 So.2d 286, 292 n. 5 (Miss.2007)

(“[S]tate supreme courts are not duty-bound to fol-
low a federal court of appeals' interpretation of fed-
eral law.”). Thus, the federal district court's inter-
pretation of the bankruptcy court's order is not
binding on this Court. Even so, we agree with the
federal district court that the bankruptcy court's or-
der did not address the merits of any issue or claim
raised by Massey's attempted intervention in the
bankruptcy proceeding.FN40The bankruptcy court's
Joint Memorandum Opinion made the following
findings:

FN40. Mr. Caperton's res judicata claim
would fail because the bankruptcy court
did not enter a final judgment on the merits
of Massey's intervention claims. See Israel
Disc. Bank Ltd. v. Entin, 951 F.2d 311, 314
(11th Cir.1992) (“Res judicata ... will bar a
subsequent action if: (1) the prior decision
was rendered by a court of competent jur-
isdiction; (2) there was a final judgment on
the merits; (3) the parties were identical in
both suits; and (4) the prior and present
causes of action are the same.”).

By this adversary proceeding, Massey seeks a
determination of the respective ownership in-
terests of Caperton and the bankruptcy estates of
the Debtors in causes of action currently being
pursued jointly by Caperton and the Debtors in
the West Virginia Action....

....

... Massey alleges that Caperton and Harman
Development are seeking to enforce for their own
benefit alleged claims which are assests solely of
the bankruptcy estates of Harman Mining and
Sovereign. However, in these proceedings, Mas-
sey's real object appears to be to obtain a judicial
determination that under West Virginia law
Caperton and Harman Development have no in-
dependent claims of their own which they can
pursue against Massey for its alleged wrongful
conduct. Because such a determination can be
better rendered in the West Virginia Action, this
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Court chooses to abstain from hearing these de-
claratory judgment actions in favor of resolution
by an appropriate West Virginia forum, whether
state or federal.

...

... Most important to this Court's decision to
abstain in these adversary proceedings is that the
viability of Caperton's and Harman Develop-
ment's claims is determined by West Virginia
state law and not federal bankruptcy law. Accord-
ingly, all of these issues can be addressed satis-
factorily and most appropriately in the West Vir-
ginia Action.

Additionally, the bankruptcy court's Joint Order
filed with the Joint Memorandum Opinion made the
following conclusions of law:

For the reasons expressed in this Court's Joint
Memorandum Opinion entered contemporan-
eously herewith, in the event that Hugh Caperton
and/or Harman Development Corporation are de-
termined to have alleged independent, non-
derivative claims pursuant to West Virginia law,
those causes of action are hereby DECLARED
not to be property of the bankruptcy estate of
either Harman Mining Corporation or Sovereign
Coal Sales, Incorporated. However, also for the
reasons stated in such Joint Memorandum Opin-
ion, this Court ABSTAINS from deciding wheth-
er any such claims are properly alleged or have
legal validity. Accordingly, it is ORDERED that
these adversary proceedings are DISMISSED.

Clearly it is evident that the bankruptcy court's
Joint Memorandum Opinion and Joint Order did not
address the merits of any claim, issue or defense in-
volved in the state court proceeding. Further,
“[b]ecause the [forum selection clause] issue ... was
neither decided on the merits nor necessary to sup-
port the bankruptcy court's judgment, we agree with
[the Massey Defendants] that the doctrines of col-
lateral estoppel and res judicata do not bar [raising
the defense] in this case.”Cousatte v. Lucas, 136

P.3d 484, 491 (Kan.Ct.App.2006).See also Kennedy
v. First Nat'l Bank of Decatur, 473 N.E.2d 604, 608
(Ill.App.Ct.1985) (“[T]he doctrine of collateral es-
toppel does not bar the issue of whether [plaintiff]
was injured individually because (1) such issue was
not actually or necessarily decided in the bank-
ruptcy proceeding, and (2) the Bankruptcy Court
expressly determined that it had no jurisdiction
over such issue.”); Eicher v. Mid Am. Fin. Inv.
Corp., 702 N.W.2d 792, 810 (Neb.2005) (“Because
[plaintiff's] claim in this case was not barred by the
judgment in the prior bankruptcy action under the
doctrines of either res judicata or collateral estop-
pel, the district court erred in granting the motion
for partial summary judgment dismissing his
claim.”).

B. Res Judicata

Although the forum-selection clause is dispositive
of this case, we further conclude that, assuming ar-
guendo the forum-selection clause did not apply
here, this case is nevertheless barred by the doctrine
of res judicata.

In addressing this issue, we are called upon to de-
cide the res judicata effect of the Virginia judgment
on the instant West Virginia proceeding. We have
previously held that “[u]nder Article IV, Section 1,
of the Constitution of the United States, a valid
judgment of a court of another state is entitled to
full faith and credit in the courts of this State.”Syl.
pt. 1, State ex rel. Lynn v. Eddy, 152 W. Va. 345,
163 S.E.2d 472 (1968). Further, “[b]y virtue of the
full faith and credit clause of the Constitution of the
United States, a judgment of a court of another state
has the same force and effect in this State as it has
in the state in which it was pronounced.”Syl. pt. 3,
id.“In order to ensure that another state's judgment
is given the same force and effect it would have in
that state, the general rule appears to be that ‘[t]he
validity and effect of a judgment must be determ-
ined by reference to the laws of the state where it
was rendered.’ “ Jordache Enters., Inc. v. National
Union Fire Ins. Co. of Pittsburgh, Pa., 204 W. Va.
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465, 474, 513 S.E.2d 692, 701 (1998) (quoting 50
C.J.S. § 969, at 563). Further, “the full faith and
credit clause generally requires the courts of this
State to give [a foreign] judgment at least the res
judicata effect which it would be accorded by [the
foreign] courts.” Jordache Enterprises, 204 W. Va.
at 476, 513 S.E.2d at 703. See also Martin v. SAIF
Corp., 167 P.3d 916, 918-19 (Mont.2007) (“Full
faith and credit generally requires every State to
give to a judgment at least the res judicata effect
which the judgment would be accorded in the State
which rendered it.” (internal quotations and citation
omitted)).

Before discussing the specific elements that must
be established in order for the preclusive effect of
res judicata to apply under Virginia law, we must
first address a preliminary issue. Under the laws of
Virginia, “a judgment is not final for the purposes
of res judicata ... when it is being appealed or when
the time limits fixed for perfecting the appeal have
not expired.”Faison v. Hudson, 243 Va. 413, 419,
417 S.E.2d 302, 305 (1992). In the instant case, it
appears that a trial court judgment in the Virginia
proceeding was entered on May 7, 2001. Sub-
sequently, on April 1, 2002, Massey filed a motion
for summary judgment with the West Virginia cir-
cuit court, arguing that principles of res judicata re-
quired dismissal of the West Virginia case as a res-
ult of the judgment in the Virginia case. On June
17, 2002, the circuit court denied the motion. The
circuit court was correct in denying summary judg-
ment on res judicata grounds because, at the time
Massey filed its motion and the circuit court de-
cided the matter, the Virginia judgment was being
appealed by Wellmore. As we have pointed out, un-
der Virginia law “a judgment is not final for res ju-
dicata purposes if it is being appealed.”CDM
Enters., Inc. v. Commonwealth/Manufactured Hous.
Bd., 32 Va.App. 702, 709, 530 S.E .2d 441, 445
(2000) (emphasis in original).

The Virginia judgment did not become final for
purposes of res judicata until September 13, 2002,
when the Supreme Court of Virginia dismissed

Wellmore's appeal. See Wellmore Coal Corp. v.
Harman Mining Corp., 264 Va. 279, 568 S.E.2d
671 (2002) (dismissing appeal). Consequently, the
issue we now confront is whether or not this Court
may recognize the finality of the Virginia judg-
ment, for purposes of addressing the res judicata is-
sue on appeal. A case squarely addressing this issue
is Aronow v. Lacroix, 268 Cal.Rptr. 866, 219
Cal.App.3d 1039 (1990).

The facts of Aronow involved two separate lawsuits
filed by different plaintiffs against the same law
firm for malicious prosecution.FN41One lawsuit
was filed by Dr. Ann Fitzsimmons, and the other
was filed by Betty Aronow. In the case brought by
Dr. Fitzsimmons, a judgment was rendered in favor
of the law firm on January 27, 1981. However, as a
result of an appeal, the case was not finally dis-
posed of until June 24, 1987. The action brought by
Ms. Aronow went to trial on October 5, 1982. Prior
to trial the law firm raised the issue of res judicata,
but the trial court found that res judicata did not ap-
ply because Dr. Fitzsimmons' case was pending an
appeal and therefore had not become final. A jury
ultimately returned a verdict in favor of Ms.
Aronow and awarded her damages. The law firm
appealed the judgment. While the case was pending
on appeal, Dr. Fitzsimmons' case became final after
an appellate court rendered a decision affirming the
verdict in favor of the law firm. As a result of Dr.
Fitzsimmons' case becoming final, the law firm
raised the issue of res judicata in the appeal of Ms.
Aronow's case. The appellate court in Aronow
found that the issue could be raised on appeal:

FN41. Both plaintiffs had been sued by the
law firm in a previous action.

First, we consider the question of a final judg-
ment on the merits. At the time the court trial of
[Ms. Aronow] began, [Dr. Fitzsimmons' case]
was on appeal, so there was no final judgment ...
on which [the law firm] could rely to raise a res
judicata defense in the trial court.... However, ...
our affirmance of the judgment in [the law firm's]
favor [became] final, ... on September 28, 1987,
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while the present appeal was pending.

Under these circumstances, [the law firm] now
ha[s] a final judgment on which to base a claim
of res judicata, and they can raise the issue on ap-
peal. Although normally the res judicata effect of
a prior judgment must be pleaded and proven at
trial, when the judgment becomes final during the
pendency of an appeal in another action, the first
final judgment may be brought to the attention of
the appellate court in which the appeal is pending
and may there be relied on as res judicata.

Aronow, 268 Cal.Rptr. at 870, 219 Cal.App.3d
at 1046 (internal quotations, citations, and foot-
note omitted). The appellate Court in Aronow
went on to analyze the case under res judicata
principles and found that the doctrine applied “to
preclude [Ms.] Aronow from a judgment in her
favor in her own case.”Aronow, 268 Cal.Rptr. at
875, 219 Cal.App.3d at 1053.

In accordance with Aronow, we now hold that a
party may raise the defense of res judicata on ap-
peal when the prior judgment relied upon becomes
final during the pendency of his/her appeal. Al-
though our holding on this issue permits us to exer-
cise our inherent authority to consider Massey's res
judicata argument, we believe the decisions of the
Supreme Court of Virginia demonstrate that that
Court would also exercise its inherent authority to
address the issue under the facts presented.

The decision by the Supreme Court of Virginia in
Ward v. Charlton, 177 Va. 101, 12 S.E.2d 791
(1941), is instructive of how we believe that Court
would respond to the issue of res judicata raised in
this case. The facts of Ward show that James R.
Ward drove his car into the rear of a tractor being
driven by Henry Harper. The tractor was owned by
Sidney Charlton. Mr. Ward sued Mr. Charlton, and,
in a separate action, Mr. Harper sued Mr. Ward.
Mr. Ward also brought a counter-claim against Mr.
Harper.

In Mr. Ward's suit against Mr. Charlton, a jury re-

turned a verdict in favor of Mr. Ward. However, the
trial court set aside the verdict and granted judg-
ment to Mr. Charlton. Mr. Ward appealed. While
Mr. Ward's appeal was pending, a jury decided the
case brought by Mr. Harper. In that case, the jury
determined Mr. Harper was not entitled to recover
from Mr. Ward, and Mr. Ward was not entitled to
recover from Mr. Harper on the counter-claim.

As a result of the disposition of the Harper-Ward
lawsuit, Mr. Charlton asked the Supreme Court of
Virginia to dismiss Mr. Ward's appeal on res ju-
dicata grounds. Mr. Charlton took the position “that
since it has been adjudicated by a court of compet-
ent jurisdiction that Ward ... can not recover of
Harper, the original tort feasor, a fortiori Ward can
not recover of Harper's master, Charlton, whose li-
ability, if any, depends entirely upon the liability of
Harper, under the doctrine of respondeat
superior.”Ward, 177 Va. at 106, 12 S.E.2d at 792.
In response, Mr. Ward argued, among other things,
that Mr. Charlton could not raise the defense of res
judicata for the first time on appeal. The Supreme
Court of Virginia disagreed:

The present [appeal] presents the sole question
as to whether Ward is entitled to a judgment
against Charlton by reason of the alleged negli-
gent acts of Charlton's servant, Harper. The peti-
tion for a writ of error prays that the verdict
which Ward obtained against Charlton and which
the trial court set aside, be restored, and that this
court enter a final judgment on said verdict
against Charlton. It conclusively appears from
extrinsic evidence, which is not controverted, that
subsequent to the closing of the record in the in-
stant case a court of competent jurisdiction has
determined that Ward is not entitled to recover
the judgment which he here seeks.[FN42]

FN42. It should be pointed out that, at the
time of this case, the Supreme Court of
Virginia had not adopted the rule that a
judgment is not final for the purposes of
res judicata when it is being appealed. This
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rule was first adopted in 1992, in Faison v.
Hudson, 417 S.E.2d 302 (Va.1992).

Must this court shut its eyes to these admitted
facts and sagely proceed to consider an issue
which has already been decided by a court of
competent jurisdiction, and possibly enter a final
judgment directly in conflict with that already
rendered? We think not. In our opinion this court
has the jurisdiction and it is its duty to examine
this extrinsic evidence in determining whether it
will proceed to hear the pending matter or dis-
miss it because the issue between the parties has
been settled.

....

It is true, as argued by the learned counsel for
[Ward], that an appellate court in reviewing the
record of the proceedings in the court below will
not entertain the defense of res judicata if it was
available and was not made below. This is so be-
cause the defense is an affirmative one and if not
asserted below is deemed to have been waived....

But this principle does not apply to the instant
case where the defense was not available and
could not have been asserted during the trial be-
low.

....

The doctrine of res judicata or estoppel by
judgment is based on public policy.... It proceeds
upon the principle that one person shall not the
second time litigate, with the same person or with
another so identified in interest with such person
that he represents the same legal right, precisely
the same question, particular controversy, or is-
sue which has been necessarily tried and finally
determined, upon the merits, by a court of com-
petent jurisdiction, in a judgment in personam in
a former suit....

The doctrine is firmly established in our juris-
prudence and should be maintained where applic-
able....

Here it has been brought to our attention by un-
disputed evidence that since the trial below an-
other court of competent jurisdiction has finally
adjudicated that the plaintiff in error, Ward, is not
entitled to a judgment against Charlton, the de-
fendant in error. Hence, the plaintiff in error is
estopped to ask this court to review the record be-
fore it and to enter in his favor a judgment....

Ward, 177 Va. at 110-15, 12 S.E.2d at 793-96
(internal quotations and citations omitted)
(footnote added).

Clearly, under the decision in Ward, the Supreme
Court of Virginia would address the issue of res ju-
dicata presented in this case, even though the doc-
trine did not become ripe until the case was presen-
ted on appeal. Consequently, we find that, although
the circuit court was correct in denying summary
judgment to Massey on res judicata grounds be-
cause the Virginia judgment was pending appeal,
this Court may now address the issue anew because
a final judgment was rendered in the Virginia case
by the time this appeal was prosecuted.

The Supreme Court of Virginia has described the
doctrine of res judicata, and its purpose, as follows:

the rationale for this judicially created doctrine
[is that] it “rests upon public policy considera-
tions which favor certainty in the establishment
of legal relations, demand an end to litigation,
and seek to prevent the harassment of parties....
The doctrine prevents ‘relitigation of the same
cause of action, or any part thereof which could
have been litigated, between the same parties and
their privies.’“

City of Virginia Beach v. Harris, 259 Va. 220, 229,
523 S.E.2d 239, 243 (2000) (quoting Bill Greever
Corp. v. Tazewell Nat'l Bank, 256 Va. 250, 254,
504 S.E.2d 854, 856 (1998)) (additional citation
omitted).See also Smith v. Ware, 244 Va. 374, 376,
421 S.E.2d 444, 445 (1992) (“The bar of res ju-
dicata precludes relitigation of the same cause of
action, or any part thereof, which could have been
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litigated between the same parties and their privies
.”(citing Bates v. Devers, 214 Va. 667, 670-71, 202
S.E.2d 917, 920-21 (1974); Flora, Flora &
Montague, Inc. v. Saunders, 235 Va. 306, 310, 367
S.E.2d 493, 495 (1988); Brown v. Haley, 233 Va.
210, 215, 355 S.E.2d 563, 567 (1987); and Worrie
v. Boze, 198 Va. 533, 537-38, 95 S.E.2d 192,
196-97 (1956), aff'd on reh'g,198 Va. 891, 96
S.E.2d 799 (1957))).

With respect to the application of res judicata, the
Virginia Court has been consistent in holding that

[f]our elements must be present before res ju-
dicata can be asserted to bar a subsequent pro-
ceeding: “(1) identity of the remedies sought; (2)
identity of the cause of action; (3) identity of the
parties; and (4) identity of the quality of the per-
sons for or against whom the claim is
made.”Wright v. Castles, 232 Va. 218, 222, 349
S.E.2d 125, 128 (1986).See also Mowry v. City of
Virginia Beach, 198 Va. 205, 211, 93 S.E.2d 323,
327 (1956).

Smith v. Ware, 244 Va. at 376, 421 S.E.2d at 445.
See also State Water Control Bd. v. Smithfield
Foods, Inc. 261 Va. 209, 214, 542 S.E.2d 766, 769
(2001) (same); Balbir Brar Assoc., Inc. v. Consolid-
ated Trading & Servs. Corp., 252 Va. 341, 346, 477
S.E.2d 743, 746 (1996) (same). We will address
each of these elements in turn.

1. Identity of the remedies sought.The Harman
Companies argue that because the Virginia pro-
ceeding awarded damages for breach of contract,
while the instant action awarded damages in tort,
the remedies sought in these two actions are not the
same. We disagree.

The Supreme Court of Virginia has not squarely
defined what is meant by “identity of the remedies
sought” for purposes of the res judicata test.Ware,
244 Va. at 376, 421 S.E.2d at 445. However, in the
Ware case, the Court addressed the issue of whether
there was identity of remedies, and concluded that
because the earlier action sought relief in the court

of law, while the latter action sought equitable re-
lief in the court of chancery, there was no identity
of remedy: “Mrs. Smith, in her motion for judgment
for unlawful detainer, sought the remedy of posses-
sion and damages.... Mrs. Smith, in her bill of com-
plaint, does not seek possession of the property.
Rather, she seeks a commutation of her dower in-
terest, which is a different remedy.”Ware, 244 Va.
at 376-77, 421 S.E.2d 445-46.FN43Thus, it appears
that the “remedy” element of res judicata refers, at
least in significant part, to the distinction between
legal and equitable remedies. The legal definition
of the term “remedy” supports this view. See, e .g.,
Black's Law Dictionary 1296 (7th ed.1999)
(defining “remedy” as “[t]he means of enforcing a
right or preventing or redressing a wrong; legal or
equitable relief”).

FN43. Until January 2006, Virginia contin-
ued to separately recognize actions at law
and actions in chancery. However, that dis-
tinction was abolished as of January 1,
2006. See Williams & Connolly, L.L .P. v.
People for Ethical Treatment of Animals,
Inc., 273 Va. 498, 517 n. 6, 643 S.E.2d
136, 145 n. 6 (2007) (“As of January 1,
2006, Virginia abolished the procedural
distinctions between actions at law and
suits in chancery.”).

Our conclusion is further supported by the opinion
in Cherokee Corp. of Linden, Virginia, Inc. v.
Richardson, Chancery No. 95-130, Chancery No.
96-34, now Law No. L-96-148, 1996 WL 1065553,
at *1 (Va. Cir. Ct. June 5, 1996), wherein the Cir-
cuit Court of Virginia explained the concept in this
way:

At first brush [Wright v. Castles, 232 Va. 218,
222, 349 S.E .2d 125, 128 (1986),] appears to
[be] a retrenchment in the scope of the doctrine
of res judicata by its addition of the requirement
of “identity of remedies,” because if remedy were
synonymous with “right of action,” the implica-
tion is that the aggrieved party, confronted with a
judgment for the defendant, may simply success-
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ively file actions based on different remedies or
rights of action until he receives a favorable ver-
dict. If this were true, the doctrine of Res Ju-
dicata would be substantially emasculated.

Black's Law Dictionary (5th ed.1979) defines
remedy as “the rights given to a party by law or
by contract which that party may exercise upon a
default by the other party, or upon the commis-
sion of a wrong (a tort) by another party,” so
remedy in this context is actually consonant with
the broader concept of “cause of action.”
Moreover, the Supreme Court in Ware v. Smith,
[244 Va. 374, 421 S.E.2d 444 (1992) ], noted that
the causes of action were different and relied
upon Bates v. Devers, 214 Va. 667, 670-71, 202
S.E.2d 917, 920-21 (1974), which clearly held:

Res judicata-bar, is the particular preclusive ef-
fect commonly meant by the use of the term
“res judicata.” A valid, personal judgment on
the merits in favor of a defendant bars relitiga-
tion of the same cause of action, or any part
thereof which could have been litigated,
between the same parties and their privies.
SeeRestatement of Judgments 47, 62, 83
(1942).

Collateral estoppel is the preclusive effect im-
pacting in a subsequent action based upon a col-
lateral and different cause of action.

The ostensibly inconsistent rule of this case de-
rives from the fact that Virginia still recognizes a
distinction between law and equity, and this legal
relic affects the court's res judicata decisions.In
Ware v. Smith, supra; Brown v. Haley, 233 Va.
210, 219, 355 S.E.2d 563 (1987) (equitable claim
for easement arose from different transaction and
could not be asserted in earlier ejectment action
at law between the same parties); and Wright v.
Castles, 232 Va. 218, 349 S.E.2d 125 (prior
chancery suit for injunction does not bar later suit
for monetary damages, the court was confronted
by later cases being filed on a different side of
the court, because of the dichotomy between law

and equity[) ]....

1996 WL 1065553, at *10 (emphasis added).See
also Davis v. Marshall Homes, Inc., 265 Va. 159,
175, 576 S.E.2d 504, 512 (2003) (Kinser, J., dis-
senting) (“Nor was there an identity of remedies [in
Brown v. Haley, 233 Va. 210, 355 S.E.2d 563
(1987),] because the two claims could not have
been brought in one proceeding. If the Haleys had
asserted what would have been a counterclaim in
the ejectment action, the court could not have gran-
ted the requested relief regarding the easement in
that action since the relief was equitable in nature
and the ejectment action was at law.[Brown ] at
218, 355 S.E.2d at 568.”(emphasis added)).

With respect to the case presently before us, both
the Virginia proceeding and the instant proceeding
sought the legal remedy of monetary damages
stemming from Wellmore's wrongful declaration of
force majeure under the 1997 CSA. Accordingly,
the identity of remedy element of Virginia's res ju-
dicata test has been met.

2. Identity of the cause of action.The Harman
Companies contend that the breach of contract
cause of action litigated in Virginia differs from the
tort claims asserted in the instant action. In reach-
ing this conclusion, the Harman Companies argue
that the proper standard to be applied is the “same
evidence” test set out in Davis v. Marshall Homes,
Inc., 265 Va. 159, 166, 576 S.E.2d 504, 507 (2003).
We disagree.

To decide the proper rule to be applied in address-
ing this issue, we look to the Virginia law in effect
at the time the complaint was filed in the Circuit
Court of Boone County in October, 1998.FN44At
that time, Virginia applied the transactional ap-
proach to determine whether there was identity of
the cause of action for purposes of res judicata. See
Allstar Towing, Inc. v. City of Alexandria, 231 Va.
421, 344 S.E.2d 903 (1986). In Allstar, the City of
Alexandria, Virginia, had initiated a bidding pro-
cess to procure a contract to tow vehicles in the
City. Allstar Towing, Inc., was the only company to
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submit a bid, but the company was declared in-
eligible because Allstar “was not a registered cor-
poration” on the bid opening date. Id. at 422, 344
S.E.2d at 904. Allstar's certificate of incorporation
was issued by the State Corporation Commission
the following day. Allstar petitioned the circuit
court for an appeal of the determination of ineligib-
ility, or in the alternative, an award of the “
‘reasonable profits' which it would have earned
‘over the course of the prospective agreement.’ “
Id. Allstar also sought a temporary injunction to
prevent the city from awarding a towing contract.
The circuit court denied both the petition for appeal
and the motion seeking injunctive relief. Mean-
while, the City requested and accepted bids for a
towing contract a second time. Allstar again sub-
mitted a bid, but the contract was awarded to anoth-
er company, Franconia Towing & Storage. Allstar
then filed a second action against the city in the cir-
cuit court alleging that Franconia had failed to meet
the city's specifications, which Allstar had met. All-
star sought damages “representing ‘lost income that
it would have received ... had the contract been
awarded to it.’ “ Id. at 423, 344 S.E.2d at 905. The
circuit court ruled that, under the principles of res
judicata, the second action was barred by the earlier
action. Allstar appealed the case to the Supreme
Court of Virginia, where that court found that the
second action was not barred, as “the same cause of
action was not involved in the two cases.” Id. at
425, 344 S.E.2d at 906. The Supreme Court of Vir-
ginia found that “[i]n the first case, Allstar sought
relief because the City had determined it to be a
‘non-responsible’ bidder,” based on its lack of a
certificate of incorporation; while in the second ac-
tion Allstar sought relief in connection with a
second invitation to bid, which it claimed was im-
properly awarded to a contractor who failed to meet
the city's specifications. Id. The Allstar Court then
concluded that the second action asserted by Allstar
was not barred by the first because “the facts giving
rise to the second cause of action were not even in
existence when the first action was heard and de-
cided on the merits on December 31, 1984.” Id. In
reaching its conclusion, the Supreme Court of Vir-

ginia adopted the transactional approach when it
announced that “[f]or the purposes of res judicata, a
‘cause of action’ may be defined broadly ‘as an as-
sertion of particular legal rights which have arisen
out of a definable factual transaction.’ “ Id.
(internal citation omitted)).FN45

FN44. We believe the Virginia Supreme
Court would likewise apply the procedural
rule in existence at the time the complaint
was filed. See, e.g.,Rule 1:6 of the Rules of
the Supreme Court of Virginia (making
new res judicata rule applicable to “all Vir-
ginia judgments entered in civil actions
commenced after July 1, 2006” (emphasis
added)).

FN45. Subsequently, in 2003, the Supreme
Court of Virginia handed down an opinion
that significantly changed how that Court
defined the term “cause of action” for pur-
poses of res judicata. See Davis v. Mar-
shall Homes, Inc., 265 Va. 159, 166, 576
S.E.2d 504, 507 (2003) (adopting the
“same evidence test” by concluding that
fraud claim did not bar subsequent breach
of contract claim involving same deed of
trust notes, and commenting that “[t]he
mere fact that some evidence relevant in
plaintiff's action for fraud may be relevant
to prove her distinct and separate contract
claim for nonpayment of the deed of trust
notes does not, for purposes of res judicata,
mean that plaintiff only has one cause of
action. Evidence of defendants' failure to
satisfy the deed of trust notes does not
prove that defendants made false repres-
entations of the values of the real proper-
ties intentionally and knowingly, with the
intent to mislead plaintiff. Evidence of de-
fendants' failure to satisfy the deed of trust
notes does not establish plaintiff's reliance
upon defendants' alleged misrepresenta-
tions.”). The Harman Companies' assertion
that we should apply the Davis case in
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resolving this issue is misplaced, as the
Davis opinion had not yet been handed
down at the time the Harman Companies
filed their complaint in this action.
Moreover, we believe that the Davis opin-
ion was a temporary aberration in Virginia
law that rejected the existing transactional
approach and developed a new “same evid-
ence” rule. See Davis, 265 Va. at 180, 576
S.E.2d at 515 (Kinser, J., dissenting) (“In
truth, the effect of the majority's explicit
rejection of a transactional approach is to
overrule our decision in Allstar
Towing.However, the majority does not ex-
plain why this precedent should be cas[t]
aside. Despite rejecting a transactional ap-
proach and overruling Allstar Towing, the
majority, nevertheless, utilizes the Allstar
Towing definition of the term ‘cause of ac-
tion,’ and the majority states that its de-
cision is supported by the holding in that
case.”). In 2006, the Supreme Court of Vir-
ginia adopted Rule 1:6, through which the
Virginia Supreme Court rejected the Davis
“same evidence” rule and returned to the
transactional approach previously applied
in Virginia when addressing the element of
res judicata requiring identity of the cause
of action. See Virginia Imports, Ltd. v. Kir-
in Brewery of America, LLC, 50 Va.App.
395, 410 n. 6, 650 S.E.2d 554, 561 n. 6
(2007) (observing that the transactional ap-
proach adopted by Rule 1:6 was promul-
gated to supersede the holding in Davis ).

The transactional approach has also been explained
as follows:

As can be seen, Virginia follows the transac-
tion rule set forth in the Restatement of Judg-
ments 2d, '24 for purposes of defining “cause of
action.” The importance of understanding the
broad concept of “cause of action” is essential to
understanding the application of res judicata. One
“cause of action” may give rise to myriad rights

of action, e.g., breach of contract, breach of war-
ranty, negligence, and statutory claims; however,
if the rights of action arise from the same operat-
ive set of facts and could legally be asserted
therein, they are all the same “cause of action”
for purposes of the application of the doctrine of
res judicata.“There can be no right of action until
there is a cause of action.”Stone v. Ethan Alan,
232 Va. 365, 368-369, 350 S.E.2d 629 (1986),
citing Caudill v. Wise Rambler, 210 Va. 11, 13
168 S.E.2d 257, 259 (1969). However, as broad
as the application of the doctrine of res judicata
is, it applies only to rights of action which have
accrued from the cause of action and could have
been asserted in the proceeding upon which the
plea is based. As the Supreme Court of Virginia
noted in Southern. R. Co. v. Wash. & C.R. Co.,
102 Va. 483, 491, 46 S.E. 784 (1904):

[R]es judicata applies, except in special
cases, not only to points upon which the court
was actually required, by the parties, to form
an opinion and pronounce a judgment, but to
every point which properly belonged to the
subject of the litigation, and which the parties,
exercising reasonable diligence, might have
brought forward at the time. Diamond State
Iron Co. v. Rarig & Co., 93 Va. 603, 25 S.E.
894, and authorities cited. But it cannot be ap-
plied to a matter not adjudicated in a former ac-
tion and which could not have been brought
forward for adjudication upon the pleadings in
the cause; nor to a matter arising after the
former adjudication, even in a second suit
between the parties to the former or their
privies, if the causes of action are not the same.
(cites omitted).

Cherokee Corp., 1996 WL 1065553, at *8
(emphasis added).See also Virginia Imports, 50
Va.App. at 410 n. 6, 650 S.E.2d at 561 n. 6 (“Under
settled principles, the ‘effect of a final decree is not
only to conclude the parties as to every question ac-
tually raised and decided, but as to every claim
which properly belonged to the subject of litigation
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and which the parties, by the exercise of reasonable
diligence, might have raised at the time.’Smith v.
Holland, 124 Va. 663, 666, 98 S.E. 676, 676 (1919)
(emphasis added).”).

Turning to the case at bar, although the Virginia
proceeding addressed contract claims, while the in-
stant proceeding addressed tort claims, this distinc-
tion is of no moment. Both the tort claims asserted
in the case sub judice and the earlier contract
claims asserted in the Virginia proceeding arise
from the same “conduct, transaction or occur-
rence,” namely the wrongful declaration of force
majeure by Wellmore, which was carried out under
the direction and control of the Massey Defendants.
Thus, the tort claims asserted in this action arise
from the same transactional facts as the Virginia
proceeding and should have been asserted in that
proceeding.

3. Identity of the parties.Mr. Caperton and Har-
man Development were not parties to the Virginia
action, and neither were any of the Massey Defend-
ants named in the instant suit. The Harman Com-
panies argue that there is no identity of the parties
as there is no privity between the Massey Defend-
ants and Wellmore. We disagree, finding there is
identity of the parties between the Virginia pro-
ceeding and the instant proceeding under the doc-
trine of privity.

Pursuant to Virginia law,

[t]he doctrine of res judicata applies not only
to the actual parties in a case but also to those in
privity with them. See City of Virginia Beach v.
Harris, 259 Va. 220, 229, 523 S.E .2d 239, 243
(2000). In other words, res judicata applies to
anyone “ ‘so identified in interest with [a party]
that he represents the same legal right, precisely
the same question, particular controversy, or is-
sue.’ “ Johnson, 7 Va.App. at 618, 376 S.E.2d at
788 (citation omitted).

CDM Enters., Inc. v. Commonwealth/Manufactured
Housing Bd., 32 Va.App. 702, 710, 530 S.E.2d 441,

445 (2000). One Virginia court has explained the
requirement for the identity of parties in this way:

“One of the fundamental prerequisites to the
application of the doctrine of res judicata is that
there must be an identity of the parties between
the present suit and prior litigation asserted as a
bar. A party to the present suit, to be barred by
the doctrine, must have been a party to the prior
litigation, or represented by another so identified
in interest that he represents the same legal
right.”Dotson, 232 Va. at 404-405, 350 S.E.2d at
644.

There is no fixed definition of privity that
automatically can be applied in all cases in-
volving res judicata issues. While privity gen-
erally involves a party so identified in interest
with another that he represents the same legal
right, a determination of ... who are privies re-
quires a careful examination of the circum-
stances of each case.

Nero v. Ferris, 222 Va. 807, 813, 284 S.E.2d
828, 831 (1981).

In Patterson v. Saunders, the Supreme Court
stated:

It is generally held that “ ‘privity’ means a
mutual or successive relationship to the same
rights of property, or such an identification in
interest of one person with another as to repres-
ent the same legal rights, and the term ‘privy,’
when applied to a judgment or decree refers to
one whose interest has been legally represented
at the trial.”

194 Va. at 613, 74 S.E.2d at 208 (citation omit-
ted).

Commonwealth ex rel. Gray v. Johnson, 7 Va.App.
614, 619, 376 S.E.2d 787, 789 (1989).

Turning to the case sub judice, we find that the
parties to the Virginia proceeding “are so identified
in interest” with the parties to the instant proceed-
ing that they “represent the same legal
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CDM Enters., Inc., 32 Va.App. at 710, 530 S.E.2d
at 445 (internal quotations and citations omitted). In
the Virginia proceeding, Harman Mining and Sov-
ereign sued Wellmore for breach of contract related
to the wrongful declaration of force majeure under
the 1997 CSA. It bears reiterating that all of the
harm that has been claimed by Mr. Caperton and
the Harman Companies in the instant action has
stemmed directly from that wrongful declaration of
force majeure under the 1997 CSA. Because the
question of whether the declaration of force ma-
jeure was wrongful was the exact issue addressed
in the Virginia proceeding, the interests of the vari-
ous parties to the instant suit, which also depends
upon the propriety of the declaration of force ma-
jeure, is directly aligned with the interests of the re-
lated corporate entities who participated in the Vir-
ginia action.

Moreover, it has been recognized that a parent com-
pany is in privity with its subsidiary. See Mullins v.
Daily New Leader, 2001 WL 1772679, at *2
(Va.Cir.Ct. Oct. 24, 2001) (“The Daily News Lead-
er and Gannett Co., Inc., are in privity as Gannett is
the parent company of the Daily News Leader.”).
Thus, Harman Development is plainly in privity
with its susidiaries, Harman Mining and Sovereign,
who were parties to the Virginia action. Mr. Caper-
ton is also in privity with Harman Mining and Sov-
ereign to the extent that he signed the 1997 CSA in
his capacity as president of Sovereign, and insofar
as Harman Mining and Sovereign are wholly-
owned subsidiaries of Harman Development, and
Mr. Caperton is the sole owner of Harman Devel-
opment. Likewise, A.T. Massey Coal Company is
in privity with its subsidiary Wellmore, as are the
remaining Massey Defendants, who are also subsi-
diaries of Massey and sister corporations to Well-
more.

4. Identity of the quality of the persons for or
against whom the claim is made.As previously in-
dicated, for purposes of res judicata, Virginia re-
quires a determination be made of the identity of
the quality of the persons for or against whom the

claim was made. As explained by a Virginia trial
court, “[t]he ‘identity of quality’ element is a re-
quirement that the parties in conflict appear in the
identical capacities or on ‘the same side of the
versus' in both proceedings.”Winchester Homes,
Inc. v. Hoover Universal, Inc., LAW NO. 122509,
1994 WL 1031408, at *2 (Va.Cir.Ct. Nov. 2, 1994)
(citing Greene v. Warrenton Prod. Credit Ass'n,
223 Va. 463, 291 S.E.2d 209 (1982)). The facts of
the instant case clearly establish that this element
has been met. The original plaintiffs in the Virginia
suit are plaintiffs in the West Virginia proceeding,
and they sued in the same capacity in both litiga-
tions. None of the Massey Defendants in the instant
proceeding was a plaintiff in the Virginia proceed-
ing. See Byrum v. Ames & Webb, Inc., 196 Va. 597,
85 S.E.2d 364 (1955) (finding that prior litigation
was not res judicata to subsequent litigation be-
cause plaintiff and defendant were both nonad-
versarial defendants in the prior litigation); Ezrin v.
Stack, 281 F.Supp.2d 67 (D.D.C.2003) (applying
Virginia law to find that res judicata applied where
both parties were on opposite sides of the “v.” in
prior litigation).

5. Preclusive Effect of Res Judiciata.Because the
four elements of res judicata have been met in this
case, as demonstrated above, we conclude that the
instant action is barred.

IV.

CONCLUSION

For the reasons stated in the body of this opinion,
we reverse the judgment in this case and remand for
the circuit court to enter an order dismissing this
case against A.T. Massey Coal Company and its
subsidiaries with prejudice.

Reversed and remanded.

Chief Justice MAYNARD and Justice
STARCHER, deeming themselves disqualified, did
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not participate in the decision of this case.
Judge COOKMAN and Judge FOX, sitting by tem-
porary assignment.
Justice ALBRIGHT and Judge COOKMAN dissent
and reserve the right to file dissenting opinions.
Acting Chief Justice BENJAMIN and Judge FOX
concur and reserve the right to file concurring opin-
ions.
ALBRIGHT, Justice, and COOKMAN, Judge, sit-
ting by special assignment, dissenting:
This case is before the Court on rehearing granted
after the five elected Justices on the Court, while
disagreeing about the proper ultimate outcome of
the case, unanimously agreed that defendant
“Massey's conduct warranted the type of judg-
ment rendered [below] in this case.”Caperton v.
A.T. Massey Coal Co., Inc., 2007 WL 415960, Slip
Op. at 13 (No. 33350, filed November 21, 2007),
withdrawn.

Nevertheless, on a vote of three for and two
against, the original Court reversed the judgment of
the Circuit Court of Boone County, which awarded
Plaintiffs (Appellees here) over $50 million, plus
interest and costs, on account of that egregious con-
duct. The majority explained its rejection of the
lower court's judgment by saying “we simply can-
not compromise the law in order to reach a res-
ult that clearly appears to be justified.”Id.

After that opinion was filed, two of the elected
Justices recused themselves from further considera-
tion of the case. A motion to rehear the case was
granted by this Court on the unanimous vote of the
remaining three Justices and two circuit judges,
Judge Cookman and Judge Fox, appointed by act-
ing Chief Justice Benjamin. Now, the reconstituted
Court has again reversed the lower court by a vote
of three (Davis, J.; Benjamin, J., and Fox, J.) to two
(Albright, J. and Cookman, J.)

Today's “new” opinion of the Court rests on the
same indefensible legal grounds as the original
opinion-supplemented by even more extended dis-
cussion of some of the points-but, strangely, omit-
ting the clearly correct assertion in the original ma-

jority opinion that “Massey's conduct warranted
the type of judgment rendered [below] in this
case.”Id. This time the majority stands silent re-
garding any disdain of Massey's conduct. Once
again it bends the law to deny Plaintiffs the proper
“result that clearly appears to be justified.”Id.

For the record, we wholeheartedly embrace the de-
termination of this Court in the original, now with-
drawn, opinion that “Massey's conduct warranted
the type of judgment rendered [below] in this
case .”Id. Likewise, we do not shrink from saying
without reservation that this Court should now af-
firm the judgment against the Massey Defendants
for the reasons outlined in this dissent. Moreover,
the failure of the Court now to even acknowledge
the justice of Plaintiffs' case below, as it had in the
previous opinion, underlines the result-driven
nature of the current majority opinion. Id.

In terms of the law, the errors of the majority opin-
ion are not complex or difficult to explain. They are
few in number.

First, under our law as it existed before the majority
decision in this case, the proper inquiry regarding
the enforceability of a forum selection clause in a
contract was whether, with careful analysis, its en-
forcement was reasonable and just in the circum-
stances of the case. In this case it was not.

Second, under the law of Virginia as it existed at all
times relevant to the case before us, res judicata ap-
plied when, under the facts of the case, all of the is-
sues fairly arising under the facts pled, or which
could have been pled, could have been proved with
the same evidence. In the case before us, several
occurrences and transactions between the parties to
this case, which were not involved in the original
Virginia contract action, required substantial
amounts of evidence which would not have been
relevant in the Virginia contract action.

Finally, under West Virginia law as it existed be-
fore the majority opinion was filed in this case, the
decision of a lower court on the venue questions
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raised by a plea of res judicata were to be reviewed
under an abuse of discretion standard, evaluating
the lower court's application of the law to the facts,
not de novo, as the majority has now ruled.

The more narrow and focused legal arguments and
supporting facts of the rehearing process make it all
the more clear that (1) Massey's conduct was out-
side the bounds of human decency and respectable
business practices, and (2) the law poses no barrier
to upholding the Boone County jury verdict finding
such behavior repugnant and deserving of redress.
As opposed to simply deciding the case on the facts
and law as they existed at the time the events com-
plained of occurred, the majority kneads the facts
so that they better fit the new law the majority finds
necessary to create not only for West Virginia but
also for Virginia. As we explain in detail below,
neither res judicata principles nor the presence of a
forum selection clause serve as an impediment to
upholding the lower court's actions and jury verdict.
Instead, the majority decision now ignores the ad-
mitted injustice done to Plaintiffs. It fashions no
less than nine new points of law to achieve the res-
ult desired by the majority. To accomplish this
goal, the majority:

1. Broadly endorses forum selection clauses, makes
them applicable to persons not party to the con-
tracts containing such clauses, removes any hint of
the cautious, limited approval of such clauses in our
jurisprudence, extends their effect to causes of ac-
tion in which the related contract is but one of sev-
eral factors justifying recovery, and charges those
who would resist their application with the obliga-
tion of proving them unreasonable-even when the
time for adducing evidence to meet that new re-
quirement has irretrievably passed-making it im-
possible for Plaintiffs to defend their $50 million
judgment.

2. With respect to the principle of res judicata-
whether a prior suit adjudicated or could have adju-
dicated the issues raised in a suit filed later-the ma-
jority now makes the lower court's decisions re-
viewable de novo, that is, removing any require-

ment that this Court give any deference to the lower
court's consideration of the proper application of
the law to the facts of a particular case. In that re-
gard, the majority opinion now opens the door to
this Court systematically reviewing all such de-
cisions of lower courts without regard to the reas-
onable discretion of the trial courts and their view
of the applicable facts.

3. Lastly, this Court imperially found in the major-
ity opinion that the law of Virginia on the issue of
res judicata has been clearly settled from 1998
through 2002. Any fair review of the cases in Vir-
ginia and the course of development of Virginia
law demonstrates beyond doubt that Virginia law in
that time frame would not deprive the Circuit Court
of Boone County of venue in the cause before us to
hear and determine and grant the relief “Massey's
conduct warranted....” Caperton, 2007 WL
415960, Slip Op. at 13 (No. 33350, filed November
21, 2007), withdrawn.

I. DISCUSSION OF THE FACTS

Nothing so completely highlights the errors of the
majority opinion and the outright injustice of its
result as a thorough review of the evidence admit-
ted in the trial of this case. In the forty-page order
denying Appellants (Defendants below) judgment
as a matter of law or a new trial, that is, refusing to
overturn the jury verdict in this case, the lower
court found that there was sufficient evidence from
which the jury could have found that the coal sup-
ply agreement containing the forum selection
clause was but one factor in a far-reaching scheme
by which Massey set out to ruin Harman Mining
and its owner Hugh Caperton-beginning before
Massey's involvement with the coal supply agree-
ment and ending after Massey's brief ownership of
a company party to that agreement.

In its order, the Circuit Court of Boone County said
“[T]he weight of the evidence at trial fairly estab-
lished and was clearly sufficient for the Jury” to
conclude that:
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Massey chose to acquire [United Coal Com-
pany] in order to eliminate a competitor and
to gain more access to LTV [Steel Corpora-
tion], ... [while] fully cognizant of Harman's
long-term coal supply agreement with Well-
more and LTV's preference for the UCC/
Harman blend.

In paragraph 4 of that order, the trial court further
said that the weight of the evidence at trial fairly
established and was clearly sufficient for the jury to
further conclude that: FN1

FN1. This opinion will now directly quote
extensively from the lower court's very
thorough order. It will not cite to particular
pages or utilize in all cases the convention-
al means of indicating quotations, such as
quotation marks, double indentations, and
single spacing. However, the full text of
the order is attached to this dissenting
opinion as an appendix. We are grateful to
Judge Jay Hoke of the 25th Judicial Cir-
cuit, sitting in the Circuit Court of Boone
County, for his exhaustive review of the
evidence.

[a] The Corporate Plaintiffs (collectively
“Harman”) formerly were in the business of mining
and selling high quality metallurgical coal produced
from the Harman Mine. The Defendants
(collectively “Massey”) are also in the business of
mining and/or selling metallurgical coal. Harman
and Massey were competitors.

[b] Massey desired, among other things, to gain
LTV Steel Corporation (“LTV”) as a new customer.

[c] For years, LTV had purchased substantial
amounts of metallurgical coal from United Coal
Company (“UCC”). The coal that LTV preferred
and purchased from UCC was a premium blend of
Harman coal and other, lesser quality coals (the
“UCC/Harman blend”) Coal from the Harman Mine
is metallurgical coal with very favorable cooking
characteristics prized by steelmakers like LTV.

[d] For many years, Harman sold all of its coal to
one of UCC's subsidiaries, Wellmore Coal Corpora-
tion (“Wellmore”), which was, in turn, supplied to
LTV as part of the UCC/Harman Blend. During the
relevant time period, Harman had a long-term coal
supply agreement with Wellmore. Harman was al-
most exclusively reliant on that contract. Well-
more's management had always encouraged Har-
man to mine and sell to it as much coal as it pos-
sibly could. Harman had been supplying Wellmore
with its high quality metallurgical coal on a con-
tinuous basis for many years.

[e] For years, Massey wanted the LTV business and
tried to increase sales of coals from its production
sources (“Massey Mines”) to LTV, but with little
success. So Massey chose to acquire UCC in order
to eliminate a competitor and to gain more access to
LTV, but fully cognizant of Harman's long-term
coal supply agreement with Wellmore and LTV's
preference for the UCC/Harman blend. In a docu-
ment written prior to Massey's purchase of UCC,
Massey characterized the situation as follows:

In layman's terms, the UCC metallurgical coal
quality is equivalent to Massey's premium Mar-
fork coal, but is further enhanced by having a
higher inerts level and a lower sulfur content.
UCC had achieved a particularly enviable suppli-
er relationship with LTV Steel Corporation
(“LTV”) that has now been in place for over 10
years. Surprisingly, the LTV relationship is not
secured by a long-term contract, but rather by an-
nual purchase orders that are consistently re-
newed at favorable pricing levels because of
LTV's high regard for the UCC coal quality.

* * *

UCC's decree [sic] of dependence on the Harman
mining coal is obviously a sensitivity, since that
source represents about 40% of the annual ship-
ment level at Wellmore No. 7, and has become a
fairly critical ingredient in the LTV coal blend.
The term of the Harman mining purchase com-
mitment runs through the year 2001....
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[f] Massey knew that there were risks associated
with its acquisition. In a pre-acquisition document
assessing those risks, Massey stated, “The most sig-
nificant risk associated with this transaction is that
the plus-10-years-old supplier relationship between
LTV and UCC may not continue under Massey
ownership.”

[g] In that same document, however, Massey noted
that it would enjoy a very favorable economic out-
come if it could cause LTV to purchase coal from
Massey Mines, instead of the UCC/Harman Blend,
at the price LTV was paying for UCC/Harman coal.

[h] Recognizing that Harman coal was a critical in-
gredient in the coal blend that LTV preferred, and
knowing that LTV in the past had chosen not to
purchase much coal from Massey, Massey nonethe-
less went ahead and purchased UCC. Further, re-
cognizing that “LTV is extremely reluctant to
change a long-established, successful coal blend”,
Massey nonetheless went ahead and marketed coals
from Massey Mines to LTV to replace the Harman
blend that LTV preferred.

[i] Massey provided LTV with firm price quotes for
coal mainly from Massey Mines, not Harman coal,
and insisted that LTV make Massey its sole-source
provider via a long-term coal contract, despite the
fact that, historically, LTV preferred multiple sup-
pliers and did not utilize multi-year, long-term coal
supply contracts. The price that Massey quoted for
it is [sic] coals to LTV constituted a “handsome im-
provement” over the prices it had been receiving
for its coals.

[j] Massey's marketing strategy resulted in a loss of
the LTV business-a risk that it fully appreciated,
acknowledged and understood prior to its marketing
efforts and even prior to its purchase of UCC. Only
after Massey's marketing efforts caused the loss of
LTV's business did Massey direct Wellmore to de-
clare “force majeure ” against Harman, a declara-
tion which Massey knew would put Harman out of
business. Massey acknowledged Wellmore was
readily able to purchase and sell the Harman coal,

but instead chose to have Wellmore declare “force
majeure ” based upon a cost benefit analysis Mas-
sey performed which indicated that it would in-
crease its profits by doing so. Furthermore, before
Massey directed the declaration of “force majeure”,
Massey concealed the fact that the LTV business
was lost and Massey delayed Wellmore's termina-
tion of Harman's contract until late in the year,
knowing it would be virtually impossible for Har-
man to find alternate buyers for its coal at that point
in time. Once Wellmore suddenly stopped purchas-
ing Harman's output, Harman had no ability to stay
in business. In the meantime, Massey sold Well-
more.

[k] After Harman shut down operations, Massey
took a series of steps to prevent Plaintiffs, both cor-
porately and personally, from pursuing legal remed-
ies arising out of Massey's misconduct. Massey's
CEO threatened the Plaintiffs not to undertake legal
action. Massey offered to purchase the assets of
Harman at a distressed sale price. Massey then
delayed and ultimately collapsed the transaction in
such a manner so as to increase the Plaintiffs' finan-
cial distress. Instead, utilizing confidential informa-
tion obtained from Plaintiffs for the alleged purpose
of negotiating a settlement of their disputes, Mas-
sey purchased a narrow band of coal reserves sur-
rounding much of the Harman Mine for the purpose
of making Harman unattractive to others and to de-
crease its value to all but Massey, and Massey
planned to acquire Harman in the long run .”

A. Actions Against Plaintiff Caperton Personally

The trial court identified, by way of example, spe-
cific actions which the jury could find were direc-
ted by Defendants against Plaintiff Caperton in his
personal capacity, as follows:

[i] Massey's conduct in “negotiating” directly
with Caperton and under the February 9, 1998
letter agreement: Massey submitted a letter agree-
ment to Mr. Caperton as President of Sovereign
and Harman in which Massey and Wellmore ex-
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pressly agreed to “pursue good faith negotiations
toward concluding the described transactions
.”The transaction described in the agreement was
intended to settle all issues relating to 1997 Coal
Supply Agreement between the parties and per-
mit Massey to acquire Caperton's interest in the
Corporate Plaintiffs.

[ii] Massey's conduct in negotiating a letter of in-
tent with Grundy: In the letter of intent, Massey
agreed to purchase the note held by Grundy. Mas-
sey entered into the letter of intent with Grundy
with full knowledge of Caperton's personal guar-
antee on the Grundy note.

[iii] Massey's conduct affecting Caperton's Terra
obligations: Knowing Caperton's personal re-
sponsibilities for reclamation obligations to
Terra, Massey agreed to replace the Terra reclam-
ation bond with a Massey bond. During negoti-
ations, Massey internal documents reflect that
Caperton's personal guarantees were discussed
and, as a consideration for the transaction, the
parties specifically negotiated the release of “his
personal guarantee obligations.” Recognizing
Caperton's personal interest in the negotiations,
Massey required Caperton to be a signatory to the
closing documents, sought a far-reaching release
from Caperton personally, and agreed to give
Caperton a personal release in return.

[iv] Massey's duty to mitigate based upon know-
ledge of Caperton's actions taken in detrimental
reliance: Massey knew through confidential in-
formation exchanged during the December 1997
and January 1998 discussions with Caperton,
about Caperton's plans to shut down Harman as a
result of Massey's wrongfully declaration of
“force majeure”. Massey further knew that, in re-
liance upon an agreement in principle reached
concerning the key terms and a proposed closing
date of January 31, 1998, Caperton intended to
shut down Harman's operations on January 19,
1998. Massey was also aware of the impact Mas-
sey's failure to close as planned would have on
Caperton personally (based on his personal guar-

antees, likely AVS violator listing, etc.). Un-
known to Caperton, Massey made an internal de-
cision not to close the transaction by the agreed-
to date of January 31, 1998, but chose instead to
let Caperton move forward with his plans based
upon his mistaken belief concerning the closing
date.

B. Additional Facts

In paragraph 6 of its order, the trial court took note
of Massey's assertion that it had no “intent to inter-
fere with Harman or to purposely cause financial
distress for the Plaintiffs so that Massey would be-
nefit in the long run....” The lower court simply
noted that “numerous pieces of documentary evid-
ence authored by Massey belied that testimony....”

In paragraphs 9 through 11 of the order, the lower
court undertook a thorough review of the evidence
supporting each of three causes of action upon
which the case was tried and upon which the jury
rendered its verdict: tortious interference, fraudu-
lent misrepresentation and fraudulent concealment.
The lower court identified the essential elements
for each cause of action and analyzed the evidence
adduced with respect to each such cause of action,
finding a prima facia case established on each
count.FN2In some respects, the evidence support-
ing an element in one count was the same evidence
supporting an element of another count, findings
which we will endeavor not to repeat except where
the context requires it. However, the facts the lower
court found to be supported by the evidence paint in
further detail a dastardly course of action by De-
fendants which will now go unredressed.

FN2. The three causes of action and their
essential elements are identified in the or-
der as follows:

1. Tortious interference with Plaintiffs'
advantageous business relationships:

(a) the existence of a contractual or busi-
ness relationship or expectancy;
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(b) an intentional act of interference by a
party outside that relationship or expect-
ancy;

(c) proof that the interference caused the
harm sustained; and

(d) damages.

See, e.g., Syllabus Point 2, Torbett v.
Wheeling Dollar Sav. & Trust Co., 173
W.Va. 210, 314 S.E.2d 166 (1983);

2. The tort of fraudulent misrepresenta-
tion:

(a) that the act claimed to be fraudulent
was the act of the defendant or induced
by him;

(b) that it was material and false; that the
plaintiff relied on it and was justified un-
der the circumstances in relying on it;
and

(c) that he was damaged because he re-
lied on it.

See, e.g., Syllabus Point 1, Llengvel v.
Lint, 167 W.Va. 272, 280 S.E.2d 66
(1981), citing Horton v. Tyree, 104
W.Va. 238, 242, 139 S.E. 737, 738
(1927).

3. Fraudulent concealment:

(1) that the act claimed to be fraudulent
was the act of the defendant or induced
by him;

(b) that it was material and false; that the
plaintiff relied on it and was justified un-
der the circumstances in relying on it;
and

(c) that he was damaged because he re-
lied on it.”

See, e.g., Syl. Pt. 1, Llengvel v. Lint, 167
W.Va. 272, 280 S.E.2d 66 (1981), citing
Horton v. Tyree, 104 W.Va. 238, 242,
139 S.E. 737, 738 (1927).

The trial court also noted that:

A claim of fraudulent concealment
“involves concealment of facts by one
with knowledge, or the means of know-
ledge, and a duty to disclose, coupled
with an intention to mislead or
defraud.”Pocahontas Min. Co. Ltd. Part-
nership v. Oxy USA, Inc., 202 W.Va.
169, 175, 503 S.E.2d 258, 264 (1998).

In paragraph 9, the trial court found prima facia
proof that:

The evidence was clearly sufficient for the Jury to
conclude that Defendants tortiously interfered with
the Harman Plaintiffs' advantageous relationships
with, among others, the United Mine Workers of
America, with Penn Virginia Coal Company, with
Terra Industries, Inc., with Grundy National Bank,
and with Wellmore Coal Corporation. As for
Plaintiff Caperton, the evidence was clearly suffi-
cient for the Jury to conclude that Defendants tor-
tiously interfered with, among others, his personal
guaranty relationships with Grundy National Bank,
his personal liability under the Terra reclamation
bonds (and resulting listing on the Applicant Viol-
ator System, or “AVS”), and his personal relation-
ship with United Bank. Further, the evidence was
clearly sufficient for the Jury to conclude that De-
fendants engaged in this intentional interference for
the specific purpose of financially destroying
Plaintiffs, both corporately and personally.

(a) For example, Massey tried to persuade LTV to
buy its coals in place of Harman coal, used “force
majeure ” and other threats, and otherwise in-
terfered with Harman's contractual relations for the
purpose of placing the Plaintiffs, corporately and
personally, in great financial distress in order to
have Harman, not Massey, bear the cost of Mas-
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sey's failed marketing strategy with LTV.

(b) For example, Massey directed Wellmore to de-
clare “force majeure ” as a result of Massey losing
LTV's business due to Massey's failed marketing
attempts.

(c) For example, after directing the declaration of
“force majeure”, the Defendants participated in set-
tlement negotiations with Plaintiffs and with Penn
Virginia Coal Company, the Lessor of Plaintiffs' re-
serves, not with the intention of settling disputes,
but for the purpose of placing the Plaintiffs, corpor-
ately and personally, in greater financial distress.

(d) For example, after directing the declaration of
“force majeure”, the Defendants dealt directly with
Grundy National Bank pursuant to notes held by
Grundy, for which Plaintiff Caperton had given his
personal guaranty;

(e) For example, the Defendants obtained confiden-
tial information at their meeting with Plaintiff
Caperton in November, 1997, and thereafter on the
purported promise to purchase Caperton's interest
in the Harman assets, the Defendants used that con-
fidential information to acquire adjoining reserves,
which the Defendants' own internal documents ac-
knowledged would help to insure that Harman
would only be valuable to the Defendants;

(f) For example, the Defendants intentionally acted
in utter disregard of Plaintiffs' rights and ultimately
destroyed Plaintiffs' businesses and caused Plaintiff
Caperton's resultant AVS listing because, after con-
ducting cost-benefit analyses, the Defendants con-
cluded that it was in the Defendants' financial in-
terest to do so[.]

In its order under discussion here, the trial court
next commented on the evidence from which the
jury might properly find that Defendants failed to
establish their defense of “business justification”
under section 767 of the Restatement (Second) of
Torts and our case of C.W. Development Inc. v.
Structures, Inc. of West Virginia, 185 W.Va. 462,

465, 408 S.E.2d 41, 44 (1991), finding that the
evidence was clearly sufficient for the jury to con-
clude that:

[i] Defendants developed a plan to interfere with
Plaintiffs' existing and prospective relations with
Wellmore before A.T. Massey Coal Company ac-
quired Wellmore.

[ii] Massey acquired UCC with the purpose of
gaining access to LTV and to have the ability to
interfere with the supply of Harman to LTV.

[iii] The Defendants' Chief Executive Officer
(CEO), without ever reading the applicable long
term Coal Supply Agreement, directed that Well-
more Coal Corporation (“Wellmore”) threaten
Plaintiffs with the declaration of “force majuere;”

[iv] At a meeting held in November, 1997 in
West Virginia, the Defendants' CEO threatened
the Corporate Plaintiffs and Mr. Caperton with
long and protracted litigation in the event the
Corporate Plaintiffs did not agree to give up the
rights to their reserves;

[v] At the November, 1997 meeting the Defend-
ants obtained confidential information and, there-
after, on the purported promise to purchase
Caperton's interest in the assets of the Corporate
Plaintiffs, instead used that confidential informa-
tion to acquire adjoining reserves which the De-
fendants' own internal documents acknowledged
would help to insure that the Plaintiffs' reserves
would only be valuable to the Defendants;

[vi] Massey engaged in a cost-benefit analysis to
determine whether it should direct Wellmore to
declare “force majeure”;

[vii] On December 1, 1997, at the Defendants'
direction and contrary to the recommendations of
its management, Wellmore declared the occur-
rence of a “force majeure ” event under the Coal
Supply Agreement, which reduced Wellmore's
commitment to purchase coal from Plaintiffs by
over 60% beginning on January 1, 1998, with full
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knowledge that the 60% loss would be financially
devastating to Plaintiffs;

[viii] After directing the declaration of “force
majeure”, the Defendants participated in settle-
ment negotiations with Plaintiffs and the Lessor
of Plaintiffs' reserves, not with the intention of
settling disputes, but for the purpose of placing
the Plaintiffs, corporately and personally, in
greater financial distress;

[ix] The Defendants misrepresented their inten-
tion to settle any disputes between the parties
through an offered purchase and sale of Harman
assets, and instead delayed the transaction and
then reneged on their stated intention to purchase
the Harman assets by collapsing the deal after the
Harman operations were shut down in anticipa-
tion of the sale;

[x] The defendants intentionally acted in utter
disregard of Plaintiffs' rights and ultimately des-
troyed Plaintiffs' businesses because, after con-
ducting cost-benefit analyses, the Defendants
concluded that it was in their financial interest to
do so; and

[xi] The Defendants consistently attempted to use
the disparity of resources and bargaining power
between the Defendants and the Plaintiffs to its
advantage, with little or no regard to the outcome
of the Plaintiffs, either corporately or personally.

Returning to the evidence supporting the essential
elements of the three counts, the trial court recited:

(k) That Defendants' negotiations with Plaintiff
Caperton in the time period from November 1997
through March 1998 were conducted directly by
Defendants' Chief Executive Office, Donald
Blankenship, and not by Wellmore or any of its
corporate officers;

(l) That Defendants, not Wellmore or any of its cor-
porate officers, interfered with Plaintiff Caperton's
management of the bankruptcy of the Corporate
Plaintiffs by purchasing claims to obtain standing

in the Bankruptcy Court and to have Caperton re-
moved as the debtor-in-possession;

(m) That Defendants took numerous specific steps
pursuant to its plan to wrongfully interfere with
Plaintiffs' existing contractual relations with Well-
more before, during and after the short time that
Defendant A.T. Massey Coal Company owned
Wellmore.

The trial court further observed that any legitimate
justification or privilege to interfere in the contrac-
tual relations of subsidiaries may be lost by wrong-
ful conduct and further observed that the preceding
recital established the evidence was sufficient to al-
low the jury to so conclude in this case, and then
found further:

(p) That additional, substantial evidence of improp-
er motive presented to the Jury included that, on
August 1, 1997, one day after the acquisition of
United Coal (the parent company of Wellmore),
Wellmore's management recommended the pur-
chase of Harman's entire production for the follow-
ing year, but that Defendants' CEO, Donald
Blankenship, overruled this recommendation and
directed Wellmore to refuse to purchase more than
the minimum tonnages because of a purported
“force majeure”, that four days later, after having
enacted Blankenship's directive, Blankenship put
Wellmore up for sale in September of 1997[.]

In paragraph 10 of its order, the trial court found
that: “The evidence was clearly sufficient for the
Jury to conclude that Defendants fraudulently mis-
represented material information, that Plaintiffs,
both personally and corporately, justifiably relied
upon Defendants' fraudulent misrepresentations,
and that Plaintiffs, both personally and corporately,
were damaged because of that justifiable reli-
ance.”The order specifically noted eight examples
of this sufficiency, five previously cited and the fol-
lowing three:

[i] While marketing their West Virginia coals to
LTV, the Defendants intentionally created the
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false impression to Plaintiffs that they were actu-
ally trying to sell Harman coal to LTV;

[ii] In declaring “force majeure”, Wellmore was
directed by the Defendants' senior management to
claim that the supposed event of “force majeure ”
was unforeseen, when Massey was well aware of
and had in fact foreseen the event at least seven
months before it occurred;

[iii] In declaring “force majeure”, Wellmore was
directed by Defendants' senior management to
claim that a coke facility had shut down, when
Defendants knew it had not[.]

With respect to the tort of fraudulent concealment,
the trial court concluded that: “The evidence was
clearly sufficient for the Jury to conclude that De-
fendants fraudulently concealed material informa-
tion which they were under a duty to disclose, that
Defendants were motivated to conceal material in-
formation and prevent the Plaintiffs, both person-
ally and corporately, from discovering the informa-
tion, and that Plaintiffs, both personally and corpor-
ately, were damaged because of Defendants' con-
cealment.”The lower court then gave thirteen ex-
amples, including these nine:

[i] While marketing their West Virginia coals to
LTV, the Defendants intentionally created the
false impression to Plaintiffs that they were actu-
ally trying to sell Harman coal to LTV;

[ii] During the months that the Defendants were
trying to persuade LTV to buy coal blends con-
taining exclusively Massey coals mined by the
West Virginia Defendants in place of Harman
coal, the Defendants concealed this fact from
Plaintiffs;

[iii] The Defendants concealed the fact that it
made numerous firm offers to sell the Defend-
ants' West Virginia coals to LTV, but did not
make firm price offers to sell Harman coal to
LTV;

[iv] The Defendants purposely omitted to dis-

close the fact that it lost the LTV business, which
it lost not because of any “force majeure ” but
because of Defendants' marketing strategy and
dealings with LTV, particularly its insistence that
LTV fill all of its coal requirements through De-
fendants' West Virginia operations via a sole sup-
plier, long-term contract, and through its decision
not to allow LTV to purchase Harman coal,
LTV's preferred choice;

[v] Rather than tell Plaintiffs of its efforts to sell
the Defendants' coals and its lack of effort in
selling Harman coals, the Defendants' Represent-
atives waited until shortly before year-end, when
it is nearly impossible to make new coal supply
arrangements for the following year, and then dir-
ected Wellmore to declare “force majeure ” and
effectively destroy the Plaintiffs' businesses.

* * *

[vii] On December 1, 1997, at the Defendants'
direction and contrary to the recommendations of
its management, Wellmore declared the occur-
rence of a “force majeure ” event under the Coal
Supply Agreement, which reduced Wellmore's
commitment to purchase coal from Plaintiffs by
over 60% beginning on January 1, 1998, with full
knowledge that the 60% loss would be financially
devastating to Plaintiffs;

* * *

[ix] The Defendants' declaration of “force ma-
jeure ” was without any contractual basis as De-
fendants knew LTV was neither a customer of
Wellmore, effective January 1, 1998, nor had the
LTV Pittsburgh plant been directed to close by
any governmental action, but instead was inten-
ded to place additional economic pressure upon
the Plaintiffs, both corporately and personally;

* * *

[xi] The Defendants concealed their true intention
not to settle any disputed between the parties and
reneged on its stated intention to purchase the
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Harman assets, and Defendants collapsed the deal
after Plaintiffs had shut down operations in anti-
cipation of a sale to the Defendants;

* * *

[xiii] The Defendants consistently attempted to
use the disparity of resources and bargaining
power between the Defendants and the Plaintiffs
to its advantage, with little or no regard to the
outcome of the Plaintiffs, either corporately or
personally.

The lower court also found “[t]hat there was suffi-
cient evidence to support a finding of a duty by De-
fendants to disclose the information concealed from
Plaintiffs, both corporately and personally, includ-
ing, for example, the submission of a letter agree-
ment dated February 9, 1998, to Caperton, in both
his personal and corporate capacities, agreeing to
‘pursue good faith negotiations toward concluding
the described transactions', and that Defendants
concealed their true intention at that time not to
settle any disputes between the parties and reneged
on their stated intention to purchase the Harman as-
sets, and Defendants collapsed the deal after
Plaintiffs had shut down operations in anticipation
of a sale to the Defendants[.]”

Finally, the trial court reviewed the evidence sup-
porting the award of damages for the three tort
claims. Again, the evidence was in part related to
the coal supply agreement, but in a much larger part
was completely different from that admissible in a
contract action. After noting the proper measure of
damages for each of the three torts, the trial court
offered the following review of the substantial
evidence, by way of example, from which the jury
could reach its verdict on compensatory and punit-
ive damages:

[i] Corporate Plaintiffs introduced testimony
through a number of witnesses and introduced
evidence through a number of exhibits, including
the expert testimony of Alan Stagg who opined to
a reasonable degree of professional certainty re-

garding the business plan put into place when
Caperton took over the business in 1993 and who
provided a valuation of the Harman coal reserves,
and of Mark Gleason who opined to a reasonable
degree of accounting certainty that the Corporate
Plaintiffs suffered damages exceeding $29 mil-
lion as a result of the destruction of their busi-
ness, in response to which the jury could reason-
ably determine that there was sufficient evidence
to show that the Corporate Plaintiffs' damages
were caused by Defendants' tortious misconduct;

[ii] That Plaintiff Caperton introduced evidence
through testimony on his own behalf, through his
expert Daniel Selby, who opined to a reasonable
degree of accounting certainty, through the testi-
mony of Bobby Reece, an executive at Grundy
National Bank, and through the introduction of
exhibits all establishing his individual injuries,
including injury to his personal and professional
reputation resulting in the loss of income, bene-
fits and business opportunities, personal injury by
way of lost earnings and employment opportunit-
ies by way of his listing on the AVS, and person-
al injury by way of Defendants' tortious interfer-
ence with his personal guaranty obligations in re-
sponse to which the jury could reasonably de-
termine that there was sufficient evidence to
show that the Plaintiff Caperton's damages were
caused by Defendants' tortious misconduct. Such
evidence included, but was not limited to:

[iii] The Plaintiff Caperton was a business leader
with whom his lenders and vendors were willing
to do business before Defendants' tortious con-
duct;

[iv] The vendors and lenders with whom Plaintiff
Caperton had previously done business now re-
fuse to do business with him due to Defendants'
tortious conduct;

[v] Due to the Defendants' tortious conduct,
Plaintiff Caperton became a defendant in several
lawsuits brought against him personally by the
lenders and vendors with whom he had previ-
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ously enjoyed a beneficial relationship;

[vi] Due to the Defendants' tortious conduct,
Plaintiff Caperton has had judgments and tax li-
ens entered against him personally throughout the
State of West Virginia;

[vii] Due to the Defendants' tortious conduct,
Plaintiff Caperton's personal credit rating and
creditworthiness have been destroyed;

[viii] Due to the Defendant's tortious conduct,
Plaintiff Caperton was and is precluded from ob-
taining a mining permit and engaging in his live-
lihood as a result of his AVS listing;

[ix] The Plaintiff Caperton's AVS listing, accord-
ing to testimony at trial by those in the mining in-
dustry, constitutes a “blackball”;

[x] Due to Defendants' tortious interference,
Plaintiff Caperton's personal annual income went
from in excess of $1.3 million to $60,000.00;

[xi] The Defendants' invaded Plaintiff Caperton's
personal privacy, including the unwarranted tres-
pass on his personal real estate to photograph his
personal residence, and due to Defendants' tor-
tious conduct, Plaintiff Caperton has suffered
mental anguish and sleepless nights.

Lastly, in paragraph 13 of its order, the lower court
took note of the arguments regarding choice of law,
and in its analysis noted the following:

Under either the principle of lex loci delecti (the
law of the place where the tort occurred governs) or
under the principle of “most significant relation-
ship” test set forth in the Restatement (Second) of
Conflicts of Law, West Virginia law should govern
because: (1) the Defendants are all citizens or resid-
ents of, or have substantial contacts, with West Vir-
ginia; (2) the Corporate Plaintiffs are either citizens
or residents of, or have substantial contacts with
West Virginia; (3) the Plaintiff Caperton is a citizen
of West Virginia; (4) much of the correspondence
and documents submitted as evidence either was

sent from, or sent into, West Virginia; (5) the
November, 1997, meeting in which many of De-
fendants' threats and misrepresentations were made
occurred in West Virginia. On this issue as well it
should be noted that:

(a) That Defendants' misconduct occurred in sub-
stantial part in the State of West Virginia, was for
the purpose of benefiting Defendants' West Virgin-
ia operations, and substantially injured residents of
the State of West Virginia;

(b) That, while the Coal Supply Agreement
between Plaintiff Sovereign Coal Sales and Well-
more required Sovereign to pursue its breach of
contact claims against Wellmore in the State of Vir-
ginia, the Defendant in that action (Wellmore) was
a different entity than the Defendants here, that it
was litigated and that jury awarded a verdict based
upon a breach of contract only, and that the Virgin-
ia defendant's appeal was processed in the State of
Virginia only;

(c) That, as the record to this case illustrates in
great depth, the Plaintiffs alleged and proved to the
jury's satisfaction that the torts occurred in the State
of West Virginia[.]

II. DISCUSSION OF THE APPLICABLE LAW

It is clear from the foregoing recital that Plaintiffs'
claims in the West Virginia suit related to much
more than just the coal supply agreement. Notwith-
standing the fact that the improper declaration of
force majeure gave rise to a legitimate contract ac-
tion in Virginia directly related to the coal supply
agreement, the entire course of dealings by Massey
with Plaintiffs as revealed in the West Virginia ac-
tion created additional causes of action in tort that
properly could be pursued in a subsequent suit in
West Virginia.

Nothing underlines this more than a fair considera-
tion of the evidence introduced at trial of Massey's
actions directed against Plaintiff Caperton in his in-
dividual capacity. He was never a party in his own
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right to the contract action in Virginia. The Massey
actions against him personally reached far beyond
the enforcement of the coal supply agreement.

Similarly, it cannot be legitimately argued that the
entire course of dealings by Massey with Plaintiffs
that established tortious interference by Massey
with the Harman companies and Plaintiff Caperton
was related to the coal supply agreement or in-
volved facts to be properly asserted and proved in
connection with the Virginia contract action on the
coal supply agreement.

Moreover, while Massey's involvement in the de-
claration of force majeure under the coal supply
agreement is related substantially to the tort of
fraudulent misrepresentation found by the jury, it is
inaccurate to say that the evidence necessary to
prove that tort was in all respects the same as that
necessary to show a valid contract claim in the Vir-
ginia contract action.

It is likewise clear from the trial court's recital that
the coal supply agreement and the Virginia contract
action were only tangentially involved in proving
the fraud case and that the evidence necessary to
the proof of the fraud claim in tort was in very large
part quite different from any evidence properly ne-
cessary to the contract claim.

With this startling and deeply disturbing evidence
in mind, from which the West Virginia jury drew
its conclusion that the Massey Defendants were li-
able for compensatory and punitive damages, we
move on to a discussion of the reasons why the ma-
jority opinion in this case is just plain wrong and is
a complete denial of justice.

A. Forum Selection Clause

The majority approached the forum selection clause
issue in this appeal with the single-minded purpose
of nullifying the work of the Boone County Circuit
Court. In so doing, the majority unnecessarily for-
mulated the law of this state regarding forum selec-
tion clauses in a variety of ways. The new law was

created to achieve the ultimate result desired in the
case before us and by so doing falls short of advan-
cing justice in this case and no doubt in others to
come.

1. Standard of Review

At the outset, the majority furthered its cause by
needlessly changing this state's law governing the
standard of review applied to forum selection
clauses. As related in the majority opinion, Appel-
lants attempted to enforce the forum selection
clause before the lower court by motion to dismiss
based on venue. The majority correctly noted that
this Court employs an abuse of discretion standard
when reviewing motions to dismiss based on venue.
Syl. Pt. 1, United Bank, Inc. v. Blosser, 218 W. Va.
378, 624 S.E.2d 815 (2005). With the ink hardly
dry on the 2005 opinion announcing this standard,
the majority proclaims-without expressing any reas-
on for trumping the rule of stare decisis-that
“review of the applicability and enforceability of a
forum selection clause is de novo.” Syl. Pt. 2,
Caperton v. Massey, ---W.Va. ----, --- S .E.2d ----
(No. 33350, filed April-, 2008). For some inexplic-
able reason, the majority has decided that the defer-
ence this Court normally affords lower court de-
cisions regarding application of the law to the facts
is suspended when the matter under consideration
involves “applicability and enforceability of a for-
um selection clause.”Id.

2. Prior West Virginia Law Governing Forum
Selection Clauses

We are equally perplexed with the majority's posi-
tion that this Court has generally approved forum
selection clauses. While this Court in General Elec-
tric Company v. Keyser, 166 W. Va. 456, 275
S.E.2d 289 (1981), acknowledged in a footnoteFN3

that such clauses are not per se invalid, it was fur-
ther recognized in that footnote that even though
“our law on this point is skeletal, it does indicate
that [forum selection] contract clauses which affect
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such matters as jurisdiction and the like should be
carefully analyzed.”Id. at 461-62 n. 2, 275 S.E.2d at
292-93 n. 2. While omitting this portion of the foot-
note from its quotation FN4 the majority did in-
clude the paragraph noting:

FN3. The issue before the Court in Keyser
was a choice of law clause rather than a
forum selection clause.

FN4. The entire test of footnote two in
Keyser reads as follows:

We have had occasion, however, to dis-
cuss, indirectly, forum selection clauses.
Although our law on this point is skelet-
al, it does indicate that contract clauses
which affect matters such as jurisdiction
and the like should be carefully ana-
lyzed.

Unquestionably, forum selection clauses
are not contrary to public policy in and
of themselves for they are sanctioned in
commercial sales agreements under
W.Va.Code § 46-1-105(2). Although an
early case in our jurisprudence held void
a clause in a stock certificate requiring
that stockholders bring suit in New
York, Savage v. People's Building, Loan
and Savings Association, 45 W.Va. 275,
31 S.E. 991 (1898), later cases have
sanctioned, at least implicitly, forum se-
lection clauses. Axelrod v. Premier
Photo Service, Inc., 154 W.Va. 137, 173
S.E.2d 383 (1970).Board of Education v.
W. Harley Miller, Inc., W.Va., 221
S.E.2d 882 (1975). Both Axelrod and
Miller involved contracts which con-
tained arbitration clauses. In Axelrod, we
gave full faith and credit to a New York
Court decision which confirmed an arbit-
ration award made pursuant to the con-
tract terms requiring arbitration. In
Miller, we held valid a contract provi-
sion which made arbitration a condition

precedent to suit in the West Virginia
courts. The writer of the Miller opinion
noted that the common law rule prevent-
ing parties from ousting the court of jur-
isdiction by their agreement was
“archaic”.221 S.E.2d at 885.

As the Federal court observed, West Vir-
ginia appears not to subscribe to the rule
that choice of forum clauses are void per
se. ‘Rather the rule of most jurisdictions
and the rule that this Court believes that
West Virginia should and would adopt is
that such clauses will be enforced only
when found to be reasonable and
just’.Leasewell, Ltd. v. Jake Shelton
Ford Inc., 423 F.Supp. 1011, 1015
(S.D.W.Va.1976).See also, Kolendo v.
Jarell, Inc., 489 F.Supp. 983
(S.D.W.Va.1980).

The factors to be weighed in determining
the effectiveness of a forum selection
clause are materially different from the
factors a court will consider in determin-
ing the effectiveness of a choice of laws
clause and speak to very different prob-
lems. Leasewell, supra at 1014.Choice
of law clauses, however, are not auto-
matically void either, as they too are
sanctioned in commercial transactions
by the West Virginia Code.W.Va.Code
46-1-105(1). Thus it appears that we
should not per se invalidate a choice of
law clause without analysis anymore
than we should invalidate a choice of
forum clause without careful scrutiny.

As the Federal court observed, West Virginia
appears not to subscribe to the rule that choice of
forum clauses are void per se. ‘Rather the rule of
most jurisdictions and the rule that this Court be-
lieves that West Virginia should and would adopt
is that such clauses will be enforced only when
found to be reasonable and just’.Leasewell, Ltd.
v. Jake Shelton Ford Inc., 423 F.Supp. 1011,
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1015 (S.D.W.Va.1976).See also, Kolendo v.
Jarell, Inc., 489 F.Supp. 983 (S.D.W.Va.1980).

See Slip Op. at 16. By selectively quoting from
Keyser, the majority reaches the sweeping con-
clusion that the law of this state favors enforcing
forum selection clauses. An objective reading of
the entire footnote hardly supports such a conclu-
sion. Moreover, there are no subsequent cases in
our jurisprudence suggesting a move in that dir-
ection in this area of our law. The extensions of
forum selection clause law in this case to cover
and govern the tort claims brought in the West
Virginia suit before us ignores the very spirit of a
“reasonable and just” outcome contemplated by
the Court in Keyser.

The majority likewise ignores the express caution
in Keyser that forum selection clauses affecting
“jurisdiction and the like”-e.g., venue-should be
“carefully analyzed.” 166 W.Va. at 461 n. 2, 275
S.E.2d at 292 n. 2. As a result of the majority's reli-
ance on selective portions of a footnote, Mr. Caper-
ton's individual right to due process and a fair and
just determination of his claims has been fore-
closed.FN5Mr. Caperton as an individual was not a
party to the coal supply agreement (hereinafter also
referred to as “CSA”) and did not have standing in
his individual capacity to enforce the CSA. The ma-
jority has left him without remedy or a place where
one could be sought.

FN5. The parties named in the Virginia
case were Harman Mining Corporation,
Sovereign Coal Sales, Inc. and Wellmore
Coal Corporation. See Wellmore Coal
Corp. v. Harman Mining Corp., 568
S.E.2d 671 (Va.2002).

The long and the short of it is that the majority
simply pushed right past the cautious and judicious
language of Keyser to construct and apply sweeping
new law clearly fashioned to unequivocally deprive
Plaintiffs, both corporate and individual, of the re-
lief to which they are entitled.

3. Scope of New Law Governing Forum Selection
Clauses

Not only did the majority institute new law regard-
ing forum selection clauses on doubtful precedent,
it also applied the new law by consistently turning a
blind eye toward the actual facts of this case. The
majority continuously repeats its assertion that the
forum selection clause in the 1997 CSA is the basis
for the conflicts giving rise to this lawsuit,FN6 yet
the majority fails to explain how Massey's conduct,
conduct subsequent to Wellmore's declaration of
force majeure, is related to the CSA.FN7Moreover,
the trial court specifically found that Massey's ac-
tions were not connected with the 1997 CSA, a fac-
tual finding that is entitled to deference by this
Court. As determined by the trial court, some of
Massey's unsavory conduct was performed prior to
Massey's acquisition of United, Wellmore's parent
company. It was also proven that even more of
Massey's unsavory conduct was performed after
Massey had sold Wellmore. Despite these proven
facts, the majority says that all of Massey's conduct
is somehow related to the CSA. The majority im-
properly substitutes its own judgment without ac-
knowledging the relevant findings of the lower
court or declaring the findings of the trial court to
be clearly erroneous. The majority says that “[i]n
the absence of the declaration of force majeure, the
Harman Companies would not have been forced in-
to bankruptcy and their prospective contractual re-
lationships would not have been impeded by Mas-
sey.”Caperton, --- W.Va. at ----, --- S.E.2d at ----,
Slip Op. at 33.Not only is this argument circular-
that is, in the absence of Massey's deceitful plan,
Wellmore would have never declared force majeure
and the Harman companies would not have been
impeded by Massey-but it also does not reconcile
with the facts of the case. Summarizing the findings
of the circuit court, the majority noted that sub-
sequent to Wellmore's declaration of force majeure,
Massey continued in negotiations with the Harman
companies and Mr. Caperton for Massey's purchase
of the Harman Mine, and the parties agreed to close
the transaction on January 31, 1998. However,

--- S.E.2d ---- Page 56
--- S.E.2d ----, 2008 WL 918444 (W.Va.)
(Cite as: --- S.E.2d ----)

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1976128034&ReferencePosition=1015
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1980118980
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1980118980
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1980118980
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=1981108129&ReferencePosition=292
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=1981108129&ReferencePosition=292
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=2002586814
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=2002586814
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=2002586814
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=711&FindType=Y&SerialNum=2002586814


Massey delayed and, as the circuit court found,
“ultimately collapsed the transaction in such a man-
ner so as to increase [the Harman companies'] fin-
ancial distress.” In addition, Massey utilized the
confidential information it had obtained from the
Harman companies to take further actions, such as
purchasing a narrow band of the Pittston coal re-
serves surrounding the Harman Mine, in order to
make the Harman Mine unattractive to others and
thereby decrease its value. During the negotiations
for the sale of the Harman Mine to Massey, Massey
had also learned that Mr. Caperton had personally
guaranteed a number of the Harman companies' ob-
ligations. Subsequently,the Harman companies
filed for bankruptcy.

FN6. Specific supporting examples found
in the majority opinion include: “[T]he cir-
cuit court erred in denying a motion to dis-
miss ... based upon the existence of a for-
um-selection clause contained in a contract
that directly related to the conflict giving
rise to the instant lawsuit.”Slip Op. at 1;
“All of the injuries alleged in connection
with the three aforementioned tort claims
flow directly from Wellmore's declaration
of force majeure, an event that is inextric-
ably connected to the 1997 CSA.”Id. at
32;“With respect to the Penn Virginia and
UMWA contracts, it was Wellmore's de-
claration of force majeure that placed the
Harman Companies and Mr. Caperton in
the position of being unable to fulfill their
contractual obligations. Without the force
majeure, those contractual relations would
have been unaffected by the actions of the
Massey Defendants.”Id. at 33;“In the ab-
sence of the declaration of force majeure,
the Harman Companies would not have
been forced into bankruptcy and their pro-
spective contractual relationships would
not have been impeded by
Massey.”Id.;“[B]ecause none of the relev-
ant claims asserted in the amended com-
plaint would have existed in the absence of

Wellmore's declaration of force majeure
under the 1997 CSA, these claims are all
brought in connection with the 1997 CSA
and, as a consequence, are within the scope
of the forum selection clause contained
therein.”Id. at 34.

FN7. The majority also says that all dam-
ages incurred by the Plaintiffs resulted
from Wellmore's declaration of force ma-
jeure.

The majority provides no explanation whatsoever
as to how these acts committed by Massey are re-
lated to Wellmore's declaration of force majeure,
and the failure to do so is because they bear no rela-
tionship to Wellmore's declaration of force ma-
jeure.Using the majority's line of reasoning, had
Massey not entered into “sham” negotiations with
the Harman companies and Mr. Caperton for Mas-
sey's purchase of the Harman Mine, the Harman
companies may not have been forced into bank-
ruptcy. Or had Massey not purposefully collapsed
the transaction, after multiple delays, the Harman
companies may not have been forced into bank-
ruptcy. Or had Massey not improperly used Mr.
Caperton and the Harman companies' confidential
information for Massey's personal benefit, the Har-
man companies may not have been forced into
bankruptcy.

To say that Massey's deceitful conduct “flowed
from” Wellmore's declaration of force majeure is
utterly unjustifiable. Wellmore's declaration may
have made the Harman companies more vulnerable
to this attack by Massey. However, it was Massey's
subsequent actions that were the proximate cause
of the Harman companies destruction.

With respect to the Harman companies' claim of
tortious interference with existing business relation-
ships, the majority says

“Count I” of the amended complaint alleges tor-
tious interference with existing contractual rela-
tions, and specifically identifies existing con-
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tracts with Wellmore (the 1997 CSA), Penn Vir-
ginia (the lease of the Harman Coal reserves),
and the UMWA (a labor contract). Certainly a
claim of interference with the 1997 CSA itself is
related to that contract. With respect to the Penn
Virginia and UMWA contracts, it was Well-
more's declaration of force majeure that placed
the Harman Companies and Mr. Caperton in the
position of being unable to fulfill their contractu-
al obligations.

Caperton, --- W.Va. at ----, --- S.E.2d at ----, Slip
Op. at 32-33.

Contrary to this assertion by the majority, the trial
court specifically found that it was Massey's con-
duct subsequent to the force majeure declaration
that affected the lease of the Harman Coal reserves
and the labor contract. Had Massey not engaged in
its deceptive conduct-pretending to carry on pur-
chase negotiations in order to gain confidential in-
formation for use against the Harman companies
and Mr. Caperton-who knows what the outcome
may have been. Not surprisingly, that was the ques-
tion presented to the Boone County jury: had Mas-
sey not engaged its deceptive actions, what position
would Mr. Caperton and the Harman companies
have been in? Stated another way, what injuries did
Massey inflict on Mr. Caperton and the Harman
companies by engaging in its deceptive actions?

Although unsupported by the evidence, the majority
sweepingly states that “insofar as the claims asser-
ted in this action all flow from the allegedly wrong-
ful declaration of force majeure, they would require
interpretation of the contract to determine whether
the declaration was indeed wrongful.”Caperton, ---
W.Va. at ----, --- S.E.2d at ----, Slip Op. at 34 n.
24.The majority inaccurately indicates that a
wrongful declaration of force majeure is necessary
to the claims presented in this case. According to
the majority, had Wellmore rightfully declared
force majeure, the Harman companies and Mr.
Caperton would not have a claim against Massey.
The majority's new formulation of the law now per-
mits companies to enter into “sham” negotiations

and thereby acquire confidential information, only
to use that information to drive their competitors
out of business.

4. Due Process

The manner in which the majority applied its newly
announced four-part test for determining whether a
forum selection clause should be enforced violates
the due process rights of not only Mr. Caperton, but
the corporate appellees as well. As the majority
points out by reference to multiple pages of author-
ity, retroactive application by courts of a newly an-
nounced law is not a per se violation of due pro-
cess. However, when a new burden is placed on a
party as part of that new law and the party charged
with carrying the burden is not permitted an oppor-
tunity to go forward with evidence to meet the bur-
den, procedural due process guarantees are viol-
ated. “[A] State may not deprive a person of all ex-
isting remedies for the enforcement of a right,
which the State has no power to destroy, unless
there is, or was, afforded to him some real oppor-
tunity to protect it.”Brinkerhoff-Faris Trust & Sav.
Co. v. Hill, 281 U.S. 673, 682 (1930); see also
Harper v. Virginia Dept. of Taxn., 509 U.S. 86, 101
(1993). There is absolutely no way that the corpor-
ate appellees or Mr. Caperton could have heretofore
attempted to meet the burden the new standard im-
poses in order to overcome the presumption of en-
forceability. The majority affords no opportunity
after announcing the new standard for the affected
parties to meet the newly established burden. Obvi-
ously, Appellees' rights to due process have been
abridged.

5. Contractual Rights of Third-parties

To attain its objective in this case, the majority has
also ignored one of the most basic principles of
contract law, that being “the primary purpose and
function of the court in interpreting a contract is to
ascertain the parties' intention so as to give effect to
that intention.”11 Williston on Contracts § 32:2 at
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397 (4th ed.1999); see also Restatement (Second) of
Contracts § 201. Courts are obligated to interpret
and give effect to the mutual intention of the parties
at the time of contracting. Parties to a contract may
create rights in third parties by manifesting an in-
tention to do so within the contract or by the cir-
cumstances surrounding the making of the con-
tract.“However, in order to be entitled to relief as a
third-party beneficiary, the protection afforded
must have been in the contemplation of the parties
at the time of the execution of the contract.”17B
C.J.S. Contracts § 621 (1999); see alsoW.Va.Code
§ 55-8-12 (1923) (Repl.Vol.2000). It is inconceiv-
able that any of the parties to the CSA could have
or should have foreseen or expected at the time of
contracting that Massey would unlawfully under-
take to do irreversible harm to the Harman mining
operation, and to Mr. Caperton as an individual,
since he was not a party to the contract in his indi-
vidual capacity. Even though the contract played a
role in different facets of the case brought in West
Virginia, Appellees' tort claims against Massey em-
braced more than the obligations and duties arising
out of the CSA or conduct undertaken pursuant to
the CSA.

In syllabus point eleven, the majority announces a
new rule, that “[a] defendant who is a non-signatory
to a contract containing a forum-selection clause
may enforce that clause when it is shown that the
claims against him or her are closely related to the
contract.”In the first case cited by the majority in
support of this rule, Hellenic Inv. Fund, Inc. v. Det
Norske Veritas, 464 F.3d 514, (5th Cir.2006), the
reviewing court enforced a forum selection clause
against a non-signatory to the contract on the basis
that the non-signatory benefitted from performance
of the contract. The same cannot be said for the in-
stant case where Massey benefitted from the de-
struction of the 1997 CSA.

The trial court found that Harman Development and
Wellmore had formed a strong coal supply relation-
ship with LTV Steel-a relationship that Massey des-
perately wanted, and apparently would stop at noth-

ing to get. Massey developed and executed a very
risky plan to obtain LTV's business FN8, and when
that plan failed, Massey refused to accept respons-
ibility for it actions. Massey admits that it did a
“cost-benefit” analysis and determined that it was
in its best interest to declare force
majeure.However, it does not seem the declaration
was in Wellmore's best interest, as the trial court
found that Wellmore sold and shipped nearly two-
thirds of the coal purchased from the Harman com-
panies to LTV Steel. The majority's casting of the
Wellmore-Massey relationship as being closely
connected in interest is simply not correct accord-
ing to the facts. Even though Massey owned Well-
more for a brief period of time-less than eight
months-Massey did not further the interests of
Wellmore by destroying Wellmore's relationship
with LTV Steel and then with the Harman compan-
ies.

FN8. After years of trying, unsuccessfully,
to obtain LTV Steel's business, and know-
ing that Wellmore was one of LTV Steel's
primary customers for its Pittsburgh plant,
Massey decided to acquire Wellmore.
Massey purchased Wellmore on July 31,
1997, despite LTV's July 19, 2007, an-
nouncement that it intended to close the
Pittsburgh coke plant for EPA reasons.
Massey's internal memos introduced at tri-
al in West Virginia clearly showed that
Massey realized that in doing this, there
was a high risk that LTV Steel would
simply end the relationship with Wellmore,
which happened. In its final order, the cir-
cuit court found that “[o]nly after Massey's
marketing efforts caused the loss of LTV's
business did Massey direct Wellmore to
declare ‘force majeure ’ against Har-
man....”

The majority emphasizes that Mr. Caperton or the
Harman companies could reasonably foresee that
they would be bound by the forum selection clause.
However, could Mr. Caperton or the Harman com-
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panies reasonably foresee that Massey would ac-
quire Wellmore's parent company of United Coal
for a brief eight-month period, by which Massey
would be able to enforce the forum selection
clause? Could Mr. Caperton or the Harman com-
panies reasonably foresee the actions Massey took
after it had sold Wellmore-which removed any type
of contractual relationship whatsoever between the
parties-would still fall within the forum selection
clause in the 1997 CSA? Apparently the majority
believes Mr. Caperton and the Harman companies
should have anticipated all of the peculiarities
arising in this case. Ultimately, by placing such un-
realistic requirements as to foreseeability on con-
tracting parties, the majority makes West Virginia a
truly vulnerable place to do business.

Another basic tenet of contract law is that the
parties approach the contracting process act with
good faith and the intent to deal fairly. As summar-
ized by one authority,

there is an implied covenant of good faith and
fair dealing in every contract, whereby neither
party shall do anything which will have the effect
of destroying or injuring the right of the other
party to receive the fruits of the contract....

The scope of conduct prohibited by the covenant
of good faith is circumscribed by the purposes
and express terms of the contract.

17A Am.Jur.2d Contracts § 370. Initially, Harman
had included in its Virginia suit a claim sounding in
contract for breach of the duty of good faith and
fair dealing,FN9 but withdrew the claim before the
trial in that case. Withdrawal of the claim is fully
understandable because only Wellmore, as a party
to the CSA, could be bound by the contractual duty
of good faith and fair dealing. As the lower court
herein concluded from the evidence before it, ma-
nipulation of the CSA and its forum selection
clause was just one of many tools Massey used both
before, during and after its ownership of Wellmore.
The aim of Massey's plan was either to directly
cause the demise of the Harman corporations and

the financial ruin of Mr. Caperton as an individual,
or at least use the Harman coal operation and Mr.
Caperton as pawns to force United to accept the
lower grade Massey coal for the premium coal pro-
duced from the Harman mine. There was no indica-
tion that Wellmore was aware of Massey's plan to
eliminate the Harman mining operation or could
have foreseen the implementation of such a plan
when it entered and renewed the CSA with the cor-
porate appellees. Essentially, the majority, by ex-
tending the right to enforce a forum selection clause
under the circumstances of this case to Massey as a
non-signatory to the CSA, has created a loophole
whereby a non-party to a contract may gain the be-
nefit of enforcing a forum selection clause without
having the burden of accountability for acting in
good faith and dealing fairly. Massey and others
like Massey can simply ride the coattails of good
business citizens in order to accomplish covert,
questionable and reprehensible acts. We hardly find
this conducive to promoting trust in the contracting
process or otherwise furthering commerce and busi-
ness interests-nor does it foster trust in the judicial
process.

FN9. The majority mis-characterized this
claim as a tort claim, but the corporate ap-
pellees made it clear during oral argument
that no claims sounding in tort were filed
in Virginia.

6. Weaknesses of the Announced Forum Selec-
tion Clause Test

Even if one acknowledges the suitability-in the ab-
stract-of the test made applicable to forum selection
clauses by the majority opinion, two very serious
problems are readily apparent with the application
to the case sub judice of the new test announced by
the majority in syllabus point six. First, as men-
tioned earlier, retroactive application of this test
does not allow parties the opportunity to overcome
the newfound presumption of enforceability,
thereby depriving the parties opposing enforcement
of the clause their due process rights. Our second
concern rests with the new test not giving trial
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courts, charged with weighing the evidence regard-
ing forum selection clause issues, the freedom to
decide that the presumption of enforceability has
been rebutted purely on the circumstances as re-
vealed in the record before them. This flexibility,
placed in the hands of our capable trial court
judges, would serve to eliminate unnecessary ex-
penditure of time and resources in appropriate
cases.

We fear that the readily apparent flaws in the new
standards embraced by the majority as governing
enforcement of forum selection clauses in this state
represent only the tip of the iceberg of problems
which will surface upon pragmatic application of
the standards in the courtrooms of this state. All
lawyers know that the law can be read and written
to accommodate the needs of a situation, and that
the law has to be malleable in order to address a
variety of ever-evolving circumstances. Con-
sequently, good, enduring and meaningful law must
be written in such a manner as to promote the noble
cause of the larger good and not merely support the
agenda of a few. Unfortunately, the new law gov-
erning forum selection clause issues which the ma-
jority has designed in this case reaches unreason-
able and unjust results not only for the affected
parties, but also for the judge and jury who heard
this case and all businesses and individuals who
will be impacted by anticipated as well as unexpec-
ted results.

B. Res Judicata

Dismissal on res judicata grounds was unnecessary
and again exemplifies the majority's results-driven
approach to this appeal.

Because the law of Virginia controls the application
of res judicata in this case, a close examination of
the decisions of the Supreme Court of Virginia gov-
erning the relevant time periodFN10 is essential.
This study, however, must be undertaken with the
understanding that the pertinent cases were decided
at a time when common law and equity pleading

were not merged in Virginia.FN11 Such recogni-
tion is necessary because the separation of law and
equity often affected whether one or more of the
four elements necessary to invoke application of the
doctrine of res judicata FN12 was present under the
facts of a given case. For example, some remedies
were only available in actions brought in the chan-
cery side of the courts while others were only ob-
tainable on the law side of the
courts.FN13Moreover, the discussion in the cases
does not always address the law-equity distinction
when examining the presence or absence of the ele-
ments substantiating application of res judicata, and
sometimes reasoning based on the distinction is ap-
plied in cases where the basis of the two suits is not
split between common law and equity. As a result,
the status of the applicable law involving res ju-
dicata in Virginia simply was not as clear as the
majority opinion leads one to believe. This is par-
ticularly true in Virginia's Supreme Court cases in-
volving the meaning of the element of “identity of
cause of action.” A review of these cases, all de-
cided no later than the time that the final judgment
was entered in the Virginia suit, does not support
the majority's conclusion that Virginia would have
applied the transactional approach to the res ju-
dicata cause of action element. Instead, such review
discloses that this area of Virginia's jurisprudence
was in a state of flux at the time the final judgment
order was entered against Wellmore in the breach
of contract suit brought in Virginia.

FN10. The relevant time period would lo-
gically be when the tort claim could have
been joined with the contract claim filed in
Virginia. Thus the relevant period would
be May 21, 1998, when the contract case
was filed, until no later than when the final
judgment order in Virginia was entered on
May 7, 2001.

FN11. Common law and equity procedure
were not merged in Virginia until January
1, 2006. See W. Hamilton Bryson, The
Merger of Common-law and Equity Plead-
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ing in Virginia, 41 U. Rich. L.Rev. 77
(2006).

FN12. The elements necessary to justify
application of the doctrine of res judicata
in Virginia are: “(1) identity of remedies
sought; (2) identity of the cause of action;
(3) identity of the parties; and (4) identity
of the quality of the persons for or against
whom the claim is made.”Wright v.
Castles, 349 S.E.2d 125, 128 (Va .1986);
Mowry v. City of Virginia Beach, 93
S.E.2d 323 (1956).

FN13. This is not to say as the majority
suggests that the law/equity distinction is
the only factor considered in Virginia to
determine whether the same remedy is
available for res judicata purposes.

More than one test has been employed over the
years in Virginia to determine whether the element
of “identity of cause of action” has been satisfied.
One approach most commonly applied involves an
analysis of the evidence. The extended vitality of
this approach was attested to in the 1988 case of
Flora, Flora & Montague, Inc. v. Saunders, 367
S.E.2d 493 (Va.1988), in which it was stated that
for res judicata purposes,

[t]he principal test to determine whether claims
are a part of the same cause of action is whether
the same evidence will support both claims.
Brown v. Haley, 233 Va. 210, 216, 355 S.E.2d
563, 567 (1987)[ (“The test to determine whether
claims are part of a single cause of action is
whether same evidence is necessary to prove each
claim.”) ]; Jones [v. Morris Plan Bank], 168 Va.
[284] at 290-91, 191 SE [608] at 609-610 [
(1937) [ (“One of the principal tests in determin-
ing whether a demand is single and entire, or
whether it is several, so as to give rise to more
than one cause of action, is the identity of facts
necessary to maintain the action. If the same
evidence will support both actions, there is but
one cause of action.”) ]; see also Wright v.

Castles, 232 Va. 218, 223-24, 349 S.E.2d 125,
129 (1986) [ (relying on Jones v. Morris Plan
Bank to apply the same evidence test) ]; Bates [v.
Devers], 214 Va. [667] at 672, 202 S.E.2d [917]
at 922 [ (1974) (applying same evidence test) ].

Saunders at 495-96.Some additional older cases in
which the “same evidence test” was employed to
determine whether claims were part of a single
cause of action are Kelly v. Board of Public Works,
25 Gratt. 755, 763, 1875 WL 5640, *4 (Va.1875)
(“The two claims ... are distinct divisible claims,
depending on separate contracts, made at different
times and upon different principles; and the evid-
ence to support one is not necessary to support the
other, but much of it that would be material to sus-
tain the one would be irrelevant to the other.”), Co-
hen v. Power, 32 S.E.2d 64, 65 (Va.1944) (“The
test generally applied in the application of the doc-
trine of res adjudicata is to determine whether the
facts essential to the maintenance of the two actions
are the same. If the same facts or evidence would
sustain both actions ... subsequent action based
upon the same facts [is barred].”), and Feldman v.
Rucker, 109 S.E.2d. 379, 384 (Va.1959) (second
suit found to be a different cause of action because
its outcome “was dependent upon different proof
and principles of law.”) Since the same evidence
test did not always serve justice, other factors were
also considered by the high court of Virginia when
deciding the presence or absence of similarity
between causes of action. In Smith v. Ware, 421
S.E.2d 444 (Va.1992), the Virginia Supreme Court
found that different causes of action existed be-
cause different rights were asserted in each suit,
one based in equity and the other based in law. In
another case in which one suit was filed in the
chancery court and the other was filed in the law
court, the examination of the cause of action ele-
ment turned on whether the purposes and issues in
both suits were the same. Worrie v. Boze, 95 S.E.2d
192, 197 (1956). Yet another approach used in Vir-
ginia to vary the result achieved by strict applica-
tion of the same evidence rule was to look at the
transaction from which the suits arose.
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It was in the 1974 case of Bates v. Devers-a case
earlier noted as applying the same evidence test-
that the Virginia Supreme Court first referred in a
footnote to the term “transaction” in relation to the
res judicata element of cause of action. The foot-
note from Bates was elevated to the body of the dis-
cussion in Allstar Towing, Inc. v. City of Alexan-
dria, 344 S.E.2d 903 (Va.1986), in the following
manner:

For the purposes of res judicata, a ‘cause of ac-
tion’ may be defined broadly ‘as an assertion of
particular legal rights which have arisen of a
definable factual transaction.’Bates v. Devers,
214 Va. 667, 672 n. 8, 202 S.E.2d 917, 921 n. 8
(1974).

Allstar at 905-06.Since the same evidence test was
thereafter touted in the 1988 case of Saunders as
the principal test in this regard, a fair reading of
Allstar is that the result the high court of Virginia
believed would serve justice could not be attained
by strict application of the same evidence test. Al-
though the two suits which were the subject of the
res judicata inquiry in Allstar would have relied
upon the same evidence, the spin the Virginia Su-
preme Court placed on the same evidence test in
Allstar allowed the high court to reach the conclu-
sion that the second suit should proceed because
some of the relevant events had not occurred until
after the first suit was decided. The Allstar court
did not approach the matter before it using the
transactional analysis method in order to find that
the facts supported an inseparable amalgam consti-
tuting but one cause of action. Rather, the Court in
Allstar relied upon the term “definable factual
transactions” to separate the interrelated facts be-
fore it and find two identifiable causes of action. Id.
Furthermore, there was no indication in the body of
the Allstar opinion that prior decisions were over-
ruled, superseded or should be read in light of the
adoption of a new standard for determinations of
causes of action for res judicata purposes. Thus the
principal insight Allstar provides is that the Su-
preme Court of Virginia would not strictly adhere

to a test for cause of action which would serve to
eliminate a party's right to a full and fair hearing on
matters which had not previously been adjudicated.

Although decided outside of the relevant time peri-
od of the case sub judice, the later case of Davis v.
Marshall Homes, Inc., 576 S.E.2d 504 (Va.2003),
supports this reading of Allstar while serving as
further testament that the law in this area remained
unsettled in Virginia until the Supreme Court of
Virginia adopted Rule 1:6 of the Rules of the Su-
preme Court of Virginia in 2006. The majority and
dissenting opinions filed in the Davis case nicely
summarize the differing viewpoints on the proper
test to apply in this regard.

The majority simply ignores the unsettled status of
this area of law in Virginia in 2001 when the Vir-
ginia suit was concluded and instead looks to what
the Virginia Supreme Court eventually did to re-
solve the dilemma. It also ignores the Virginia high
court's overarching concern with achieving justice
when faced with a decision of what constituted an
identity of cause of action for res judicata purposes.
The only Virginia cases within the relevant time
period upon which the majority squarely relies are
Allstar and the unpublished circuit court case of
Cherokee Corporation v. Richardson, 1996 WL
1065553 (Va.Cir.Ct.1996). This reliance could have
only been used to substantiate the Virginia Supreme
Court's later adoption in 2006 of a transactional
analysis rule.FN14It is noteworthy for due process
purposes that the Supreme Court of Virginia pro-
spectively applied the new rule only to those cases
brought on or after the effective date of July 1,
2006. To say that the parties knew, should have or
even could have known that the high court of Vir-
ginia would-some five years after the final judg-
ment was entered in the Virginia contract case-ad-
opt a transactional analysis approach as the sole
means to define cause of action for res judicata pur-
poses is to assume that the parties had access to a
crystal ball or possessed prescient abilities.

FN14.SeeRule 1:6, Rules of Supreme
Court of Virginia, regarding res judicata
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claim preclusion and therein defining
“cause of action” for res judicata purposes.

Significantly, the majority could not have followed
the precedential law of Virginia and applied the
same evidence test in any form since the entire re-
cord of the Virginia proceeding was not admitted
into the record of this appeal, making a comparison
of evidence between the Virginia suit and the West
Virginia suit impossible. This serves to further
demonstrate the majority's dogged pursuit of a
course which would produce the results it desired in
whatever available manner.

Even if the transactional analysis test was the con-
trolling law of Virginia in 2001, the matters raised
in the West Virginia suit went beyond what the ma-
jority found to be central to the transaction: the
CSA.FN15The evidence introduced in the Boone
County suit proved that Massey developed its plans
to undermine the Harman Mine operations and to
place Mr. Caperton's individual interests in jeop-
ardy before the first CSA was signed, that is before
Massey had any ownership interest in Wellmore,
and carried that effort forward long after Massey
sold Wellmore. Furthermore, the purposes of the
transactional analysis approach have been frustrated
by the way that the majority undertook to apply it
in the instant case. It is recognized in the federal
courts which have adopted the transactional analys-
is test that “[n]o simple test exists to determine
whether causes of action are identical for claim pre-
clusion purposes, and each case must be determined
separately within the conceptual framework of the
doctrine.”Pittston Co. v.. U.S., 199 F.3d 694, 704
(4th Cir.1999); see also Charles Alan Wright, Ar-
thur R. Miller, Edward H. Cooper, 18 Fed. Prac. &
Proc. Juris.2d § 4407 nn. 53-54 (2002) (citing cases
finding either no definition possible or no definition
desirable). It is further recognized that the utility of
the transactional analysis test is that it affords flex-
ibility in examining cases which are more complex,
and has been used to justify separating claims in
such circumstances even though the claims arise
from a common background. As summarized by

one authority commenting on how the federal
courts have applied the transactional analysis test in
complex cases:

FN15. The coal supply agreement was part
of the record in this appeal.

One of the most general reasons for separating
claims is that a broad course of completed unlaw-
ful conduct has included a clearly separable event
that gave rise to distinctive injury. Thus the vic-
tim of a long conspiracy to destroy a business
was permitted to follow an action for libel with
an antitrust action in which the libel was merely
one piece of evidence to prove the overall con-
spiracy. In like fashion, a trustee in bankruptcy
was permitted both to recover a judgment against
the controlling stockholder for breach of fidu-
ciary responsibilities in a specific transaction,
and later to subordinate the stockholder's rights to
the rights of other stockholders on the basis of
continuing breach of its responsibilities
throughout the entire period of ownership. Des-
pite the relationship among the facts of these sep-
arate actions in origin and motivation, these de-
cisions seem to respond well to pragmatic consid-
erations of trial efficiency and do not pose any
substantial threat to interests of repose.

Wright, Miller, Cooper, 18 Fed. Prac. & Proc.
Juris.2d § 4408, 195-196 (footnotes omitted).

The majority failed to closely examine whether
there were clearly separable events and distinctive
injuries arising in the instant case, and did not con-
sider the pragmatic implications of joining all
claims into one trial. Regrettably, it appears the ma-
jority was more committed to the aim of reaching a
desired conclusion rather than arriving at a just res-
ult-which the transactional analysis approach would
clearly support under the facts presented in this
case.

III. SUMMATION

Although the majority opinion made substantial ad-
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ditions to the opinion vacated as a result of granting
the rehearing motion, the omissions from the ori-
ginal decision overshadow the additions. Specific-
ally, despite the disagreements among the individu-
al Justices in the vacated opinion, all five did agree
on one point:

[A]t the outset, we wish to make perfectly clear
that the facts of this case demonstrate that
Massey's conduct warranted the type of judg-
ment rendered in this case.

Caperton v. A.T. Massey Coal Co., Inc., 2007 WL
4150960, Slip Op. at 13 (No. 33350, filed Novem-
ber 21, 2007), withdrawn.

As amply demonstrated by the preceding analysis,
the majority could have readily allowed the work of
the Boone County Circuit Court to stand. Instead,
the majority consciously chose to decide this case
in such a way as to allow wrongdoers to skirt the
consequences of their actions. In pursuit of its de-
sired outcome, the majority did not apply the con-
trolling law of Virginia and instead rigidly applied
a test unknown to the parties at the time the litiga-
tion was pending in Virginia, and did so without re-
gard to the inherent flexibility of the rule. The new
test was applied in such a way as to ignore the com-
plexities of the transaction and with gross disregard
for the due process rights of the litigants. Not only
is the majority opinion unsupported by the facts and
existing case law, but it is also fundamentally un-
fair. Sadly, justice was neither honored nor served
by the majority.FN16

FN16. Mr. Caperton raised a further issue
regarding possible disqualification of
Justice Benjamin. The majority did not ad-
dress this issue, likely because it is the
practice of this Court, as it is the practice
of the United States Supreme Court and
other federal courts, to leave decisions on
disqualification motions for each judge to
decide individually. Unfortunately, with
true regret, we are unable to stand silent in
the present circumstances. Upon reviewing

the cases of Aetna Life Insurance Company
v. Lavoie, 475 U.S. 813 (1986), and In re
Murchison, 349 U.S. 133, 136 (1955), it is
clear that both actual and apparent con-
flicts can have due process implications on
the outcome of cases affected by such con-
flicts. On the record before us, we cannot
say with certainty that those cases have ap-
plication here. It is now clear, especially
from the last motion for disqualification
filed in this case, that there are now genu-
ine due process implications arising under
federal law, and therefore under our law,
which have not been addressed.

While it gives us no pleasure to write this dissent,
we recognize a duty to do so in the name of justice.
Indeed, embodied in our constitution is the clear
statement that “[f]ree government and the blessings
of liberty can be preserved to any people only by a
firm adherence to justice, moderation, temperance,
frugality and virtue, and by a frequent recurrence to
fundamental principles.”W. Va. Const. Art. 3, § 20.
Regrettably, the majority has radically strayed from
the fundamental principles of fairness and justice in
maintaining its course of setting aside the Boone
County decision in this case, a course to which we
wholeheartedly and fervently dissent.

W.Va.,2008.
Caperton v. A.T. Massey Coal Co., Inc.
--- S.E.2d ----, 2008 WL 918444 (W.Va.)
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